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L. INTRODUCTION

In October 2012, Scottye Miller was released to community custody
on two misdemeanor convictions involving domestic violence against
Tricia Patricelli. Fifteen days after his release, he murdered Patricelli.

The Department of Corrections (DOC) supervised Miller’s
conditions for community custody, which prohibited his use of controlled
substances and alcohol, and required testing to ensure compliance, regular
reporting to his Community Correction Officer (CCO), and paymént of
court-ordered financial obligations. During Miller’s two weeks of
community custody, his CCO, Rhonda Freeland, saw him both weeks, each
time testing him for drug or alcohol use, with a clean result. She verified
that Miller was obtaining treatment and that he was living with his Vmother.
She made numerous collateral contacts to ensure compliance, including
calls to Miller’s Probation Officer and Patricelli (which went unreturned).

Freeland also twice spoke with Patricelli’s DOC Community Victim
Liaison, who told Freeland that she was communicating with Patricelli and
had helped Patricelli break her lease and move to a new address unknown
to Miller, and that Patricelli understood she could contact law enforcement
or DOC if Miller ﬁolated her no-contact order against h1m Unbeknownst
to Freeland and Coker, and also hidden from Pétricelli’ s mother and her best

friend, Patricelli was secretly consorting with Miller.



For DOC to be liable for the supervision of an offender’s conditions
for community custody, DOC must be grossly negligent, i.e., DOC must fail
to exercise slight care. Finding no evidence of any such failure, the trial
court granted DOC summary judgment. The Court of Appeals re\}ersed
because Freeland did not investigate whether Miller was violating
Patricelli’s no-contact order against him. But the no-contact order was not
a condition for community custody. Even if it had been, Freeland undertook
numerous actions to ensure that Miller was not in contact with Patricelli.

This Court should grant review, because the decision below
conflicts with (1) this Court’s decisions defining gross negligence and
permitting trial courts to assess the sufficiency of the evidence offered to
establish gross negligence, (2) Court of Appeals’ decisions holding that the
failure to discover violations of conditions of community custody does not
establish gross negligence, and (3) this Court’s decisions holding there is no
cause of action for negligent investigation in Washington.

II. IDENTITY OF PETITIONER AND DECISION

DOC petitions for review of the published decision of Division I of
the Court of Appeals in Harper v. State, No. 76008-4-1 (Dec. 4, 2017)
(reconsideration denied énd opinion reissued with aménded language on

January 16, 2018). See App. at A46-A60 (amended decision).



III.  ISSUES PRESENTED FOR REVIEW
1. Did the Court of Appeals err in concluding that, because Freeland
did not investigate whether Miller might have violated Patricelli’s no-

contact order against him, DOC failed to exercise slight care in monitoring
Miller’s conditions for community custody?

2. Did the Court of Appeals err in concluding that DOC could be liable
under a negligent investigation theory, when this Court has never
recognized a common law cause of action for negligent investigation, and
where the Court of Appeals has stated there is no mandatory duty to conduct
an ongoing investigation of a domestic violence allegation, even after law
enforcement receives actual notice that domestic abuse has occurred?

IV. * STATEMENT OF THE CASE

A. The Trial Court Granted Summary Judgment, Finding No
Evidence Freeland Failed to Exercise Slight Care

On October 15, 2012, DOC reléased Miller to community custody
on two misdemeanor convictions: King Coﬁnty Cause No. 10-1-03032-4
(misdemeanor domestic violence; court order violation) and King County
Cause No. 12-1-00643-8 (assault in the fourth degree-domestic violence).!
App. at A10-A12, A13-A21. Miller’s 2010 conviction required him to
“comply with the standard rules and regulations of supervision.” See
RCW'9.94A.703(1)(a)-(d) (2010); App. at A3-A4. Miller’s 2012 felony
conviction imposed community custody conditions as part of a Drug

Offender Sentencing Alternative (DOSA), but the sentencing court revoked

1 See App. at A10-A12, A21-23. DOC supervised Miller for the two
misdemeanors pursuant to RCW 9.95.204(1). He was placed on community custody
pursuant to RCW 9.94A.501(2) and supervised under the terms of RCW 9.94A.704.



the DOSA and remanded Miller to a term of total confinement followed by
no term of corﬁmunity custody. App. at A13-A27.

Thus, Miller’s conditions for community custody were limited to
those contained within his 2010 Judgment and Sentence and his 2012
misdemeanor Judgment and Sentence, which incorporated by reference the
felQny “conditions on Count I residential DOSA.” App. at A23. Those
speciﬁc conditions for community custody required that Miller (1) “not use
illegal controlled substances” and “submit to urinalysis or other testing to
monitor compliance,” (2) “not use any-alcohol or controlled substances
without prescription” and “undergo testing to monitor compliance,” (3)
“report as directed to his (CCO),” and (4) “pay all court 6rdered legal
financial obligations.” App. at A18. The 2012 Judgment and Sentence also
referenced Patricelli’s “separate (no-contact order).” App. at A18. That no-
contact order prohibited Miller from contacting Patricelli for five years,
except telephonic contact and contact when Miller was “in custody and in
treatment.” App. at A27-A28. The court’s conditions did not require DOC
to investigate whether Miller violated the no-contact order and DOC did not
impose a condition regarding the order. App. at A27-A28.

On October 16, the day after DOC reieased Miller, he reported to
Freeland at her Auburn office. CP at 33. Miller was homeless, but said he

would stay with his mother, Leola Benson, and relatives in Kent. CP at 33.



As a misdemeanor offender, Miller was not required to have an established
residence. CP at 37. Regardless, Freeland required him to report to her
weekly and gave him a Shelter Report Form, which required Miller to list
where he stayed each night, verified by a resident’s signature. CP at 33.
Freeland also called fhe Department of Social and Health Services (DSHS)
to see if Miller qualified for benefits, and directed him there. CP at 33.

The following day, Freeland called and left a message with
Patricelli, requesting a return phone call. CP at 33. She also called Angella
Coker, DOC’s Community Victim Liaison, to see if Coker had any concerns
about Patricelli’s safety. CP at 33, 136-40. Coker told Freeland that she was
communicating with Pa‘pricelli and had helped her break a lease on a Kent
apartment through a statute protecting victims of domestic violence, so
Patricelli could move to a new apartment in Auburn. CP at 33, 136-40.
Coker told Freeland that Patricelli said Miller did not know where she
would be living. CP at 136-140. Coker also said Patricelli was aware she
could call DOC or law enforcement, if necessary. CP at 136-140. Freeland
also called and left a meséage for Dave Albers, Miller’s 2010-11 King
County Probation Officer, seeking a return phone call. CP at 33.

On October 23, Miller again reported to Freeland at hér Auburn
office. CP at 33. He brought verification of food coupon benefits from

DSHS and a completed Shelter Report Form verifying that he had been



staying with Benson. CP at 33. Miller also brought verification that he had
scheduled a psychological evaluation for the following day. CP at 34.
Freeland told Miller to report again on October 30. CP at 34. On October 29,
Benson called Freeland and told her that Miller could live with her.
CP at 34. On October 30, Miller murdered Patricelli.

Neither Freeland nor Coker knew that Miller was in con‘;act with
Patricelli following his release from prison. CP at 35, 324-25. To the
contrary, Patricelli told Coker that she would not resume her relationship
with Miller. CP at 138. Despite enlisting Coker to assist her in breaking her
apartment lease so that Miller would not know where she was living,
Patricelli apparently informed Miller of her new address. CP at 139, 325.

Patricelli also did not tell her mother, Cathy Harper, that she had
resumed her relationship with Miller. CP at 208-209. In October 2012,
Harper lived near Patricelli, spoke to her daily, and saw her at least three
times a week. CP at 208-09. Similarly, Patricelli did not tell her best friend,
Breanna Capener, that she had resumed her relationship with Miller.
CP 163-165. Capener communicated with Patricelli daily, either in person
‘or by talking or texting on the telephone. CP 164. They saw each other in
person three times a week and had dinner together every Sunday. CP at 164.

Patricelli told Capener she was no longer seeing Miller. CP at 164.



On these facts, the trial court granted DOC’s motion for summary
judgment, finding no evidence that Freeland failed to exercise slight care.
B. The Court of Appeals Reversed the Trial Court, Concluding

Freeland Failed to Exercise Slight Care Because She Did Not

Investigate Miller’s Potential Violation of a No-Contact Order

The Cogrt of Appeals concluded a jury could find Freeland failed to
exercise slight care because she did not (1) observe that Mill,er had a history
of violating no-contact orders and lying to CCOs, (2) disbelieve the validity
of Miller’s signed Shelter Report Form, (3) attempt to call Pafricelli at a
different phone number, and (4) question Benson about whether Miller was
actually staying with her. Harper, slip op. at 13.2 The court concluded‘ that
despite Freeland’s affirmative acts discharging her duty to supervise
Miller’s conditions for community custody, “with regard to the no-contact
order, DOC exercised less than slight care in its supervision of Miller,
thereby breaching the applicable duty.” Harper, slip op. at 12.

V. REASONS WHY REVIEW SHOULD BE GRANTED

This Court should grant review pursuant to RAP 13.4(b)(1) and (2),
because the Court of Appeals’ decision conflicts with decisions of this

Court and the Courts of Appeals. First, this Court should grant review

because the Court of Appeals’ decision conflicts with cases decided by this

2 These citations are to the substituted opinion issued on January 16, 2018, and
attached to App. at A46-A60.



Court establishing the criteria for distinguishing between negligence and
gross negligence, by holding “the drawing of such distinction will almost
always require the fact-finding judgment of a jury, as opposed to the legal
analysis of a court.” Harper, slip op. at 12. The Court of Appeals’ decision
thus removes the historic trust that has been given to trial courts as
gatekeepers capable of determining whether there is “substantial evidence
of serious negligence” necessary to establish a failure to exercise slight care,
or gross negligence. Nist v. Tudor, 67 Wn.2d 322,332, 407 P.2d 798 (1965).

Second, the Court should grant review because the Court of
Appeals’ decision conflicts with Kelley v. State, 104 Wn. App. 328, 17 P.3d
1189 (2000), which holds that a failure to discover unknown violations is not
evidence of gross negligence, and Whitehall v. King Counly, 140 Wn. App.
761, 167 P.3d 1184 (2007), which holds there is no duty to undertake
affirmative acts beyond the conditions of supervision. Freeland took
numerous affirmative steps to supervise Miller’s conditions for community
custody. Her faiiure to investigate Miller’s potential violation of Patricelli’s
no-contact order against Miller is not evidence of gross negligénce.

Third, the Court should grant review because the Court of Appeals’
decision effectively creates a new cause of action for negligent
investigation, specifically regarding domestic violence no-contact orders, in

direct conflict with long-standing law from this Court and the Court of



Appeals. See M.W. v. Dep’t of Soc. & Health Servs., 149 Wn.2d 589, 601,
70 P.3d 954 (2003); Blackwell v. 1S'z‘ate Dep’t of Soc. & Health Servs., 131
Whn. App. 372, 378, 127 P.3d 752 (2006) (no common law cause of action
for negligent investigation). This new negligent investigation theory
threatens to affect DOC and many law enforcement agencies statewide.

‘A. The Court of Appeals’ Decision Conflicts With Nist v. Tudor,
Which Entrusts to Trial Courts the Ability to Determine
Whether There is Substantial Evidence of Serious Negligence
In Nist, this Court examined at length the definition of gross

negligencé and considered what is required to submit the issue of gross

negligence to a jury. The Court held that the issue should be submitted to a

jury only when there is “substantial evidence of seriously negligent acts or

omissions.” Nist, 67 Wn.2d at 332. In Nist, the issue before the trial court

\.Nas whether the exercise of any care would satisfy the requirement of slight

care. Id. at 324. After a challenge to the sufficiency of the evidence by the

defendant-driver, the trial court dismissed the case, finding the defendant-
driver exercised somé care by slowing to a near stop before she used her

turn signal and made a left turn in front of an oncoming truck. Id.

On review, this Court compared the defendant-driver’s duty to yield
© to oncoming traffic l;efore making a left turn with the hazards that breach

of duty would present. Nist, 67 Wn.2d at 331-32. The Court directed trial

courts to consider the hazards confronting the actor based on the relevant




duty of care, and instructed that gross negligence must always be considered
in reference to ordinary negligence. Id. at 331. The Court stated a clear
standard for gross negligence: “there can be no issue of gross negligence
unless there is substantial evidence of serious negligence.” Id.

Here, the Court of Appeals’ decision does not fault Freeland for
ignoring an impending danger, like the obvious impending danger ignored by
the defendant-driver in Nist. Rather, the decision faults Freeland for believing
Patricelli was honest with Coker when she said that she was not seeing Miller,
that Miller did not know her current address, and that she would call DOC or
law enforcement if needed, and for failing to investigate whether Miller was
actually violating Patricelli’s no-contact order despite those representations.
This conflicts with Nist because it holds that Freeland failed to exercise slight
care by failing to discover that which was unknown to her, not by ignoring an
obvious impending danger. This warrants review under RAP 13.4(b)(1).

The Court of Appeals’ decision also warrants review under RAP
13.4(b)(2) because it conflicts with numerous decisions of the Court of
Appeals defining the scope of DOC’s duty in supervising offenders on
community custody, and regarding the evidence required to prove gross
negligence in fulfilling that duty. See e.g. Husted v. State, 187 Wn. App. 579,
587, 348 P.3d 776 (2015) (basis for “take charge relationship™ is “statutory

duty to supervise offender” and to “monitor the offender’s compliance with

10



the conditions of supervision and his . . . progress while on supervision™);
Estate of Davis v. State, 127 Wn. App. 833, 842, 113 P.3d 487 (2005) (“A
corrections officer cannot take charge of an offender withbut a court order and
he can only enforce the order according to its terms and controlling statutes™);
Couchv. Dep 't of Corrections, 113 Wn. App. 556,54 P .3d 197 (2002), review
denied, 149 Wn.2d 1012 (2003) (court order creates and defines the “take
charge” relationship); Kelley, 104 Wn. App. 328 (lapses in supervision
insufficient to establish gross negligence and CCO had no duty to investigate
and discover violations); Whitehall, 140 Wn. App. 761 (probation officer’s
lack of additional affirmative acts in misdemeanant supervision insufficient to
establish gross negligence). In contrast, the Court of Appeals here held that |
the “analysis necessarily focuses on the sentencing condition most pertinent
to Patricelli’s safety—the no-contact order.” Harper, slip op. at 12. The
decision concludes: “with regard to the no-contact order, DOC exercised less
than slight care in its supervision of Miller.” Id. The decision thus imposes on
DOC a sténdard of care that is not tied to the enforcement of Miller’s
conditions for community custody. Rather, it requires DOC to investigate
Miller’s potential violation of a no-contact order.

The decision also warrants review because DOC’s dut}-f is to monitor
the offender’s compliance with the court’s conditions for community custody.

Estate of Davis, 127 Wn. App. at 842; Couch, 113 Wn. App. at 556 (if the

11



State is not authorized to intervene, it cannot have a duty to do so). That duty
is specific and circumscribed:

[TThe basis of the take charge relationship and the duty created

thereby, is the community correction officer’s statutory

authority to supervise the offender under RCW 9.94A.720.

Pursuant to that statute a community corrections officer must

monitor the individual’s compliance with the conditions of

supervision and his or her progress on supervision. And when
necessary, the community corrections officer can control the
individual’s behavior by threat of incarceration, limiting
movements to prescribed boundaries, increasing reporting
requirements and the like.
Husted, 187 Wn. App. at 587. The Legislature and the courts state DOC’s
duty in supervising offenders as one of gross negligence, which is violated
only by evidence of a failure to exercise slight care. RCW 72.09.320;
Kelley, 104 Wn. App. at 332; Whitehall, 140 Wn. App. at 770. On the
evidence in this record, even if Freeland had a duty to investigate Miller’s
potential violation of Patricelli’s no-contact order, there is no evidence she
failed to exercise slight care in doing so.

DOC classified Miller as a “High Violent” offender under the
Washington State Institute for Public Policy’s Static Risk Assessment.’
CP at 36. As a “high violent” offender, Miller was subject to three face-to-
face contacts with Freeland per month, two of which were to occur in the

field, and one collateral contact. CP at 36. During the 15 dayé Freeland

supervised Miller’s conditions for community custody, she twice inquired

12



of Coker about Patricelli’s location and well-being. The information she
received affirmed that Miller was not in contact with Patricelli. Freeland
twice met with Miller and tested him for compliance with his drug and
alcohol conditions. This affirmed that Miller was not using drugs or alcohol,
which can trigger behavioral disinhibition. Freeland also monitored where
Miller was staying using a Shelter Report Form verified by Benson.

" Freeland also called and left unreturned phone messages with Albers
and with Patricelli. Those collateral contacts may have yielded confirming
information. Since Patricelli never returned Freeland’s call, and since she
hid her contact with Miller from Coker, Harper, and Capener, there are no
facts in the record to prove a return call would have revealed that contact.
B. The Court of Appeals Decision Conflicts With Cases Holding

That a Failure to Investigate and Discover Violations of

Conditions for Community Custody is Not Gross Negligence

In holding that Freeland failed to exercise slight care because she
did ﬁot conduct an investigation into whether Miller might be violating
Patricelli’s no-contact order against him, the Court of Appeals’ decision
conflicts with established law holding that there is no gross negligence
based on a failure to investigate and discover unknown violations. In Kelley,
Kevin Ingalls was released to community custody following 43 months of

confinement for attempted rape. Kelley, 104 Wn. App. at 330. A condition of

his release was compliance with a court-ordered curfew, requiring that he

13



remain at home between 11:00 p.m. and 7:00 a.m. Ingalls met with his CCO
twice per month at DOC’s field office, but his CCO made only 14 out of the
27 field contacts required by DOC policy during eight months of supervision.
, The CCO was also on notice that Ingalls “may have” violated his curfew on
one occasion, when he was detained by police outside a junior high school
miles from his home, and the CCO failed to discover that Ingalls violated his
curfew on another occasion, when he had been arrested for entering an
occupied motel room. Approximately one month after Ingalls’ curfew
violation, he picked up the plaintiff along a road, demanded sex, and then
assaulted her when she refused his advances.

In affirming summary judgment for DOC, the Kelley court held as a
matter of law that the CCO’s conduct, though possibly negligent, did not rise
to the level of gross negligence:

Given Ingalls’ background of attempted rape, a jury could easily

find that [the community corrections officer] was negligent in

failing to discover the actual time of the motel incident, which

would have provided grounds for arrest. [The community
corrections officer] recognized that the incident was serious and

that he would have arrested Ingalls if he could have. But [the

community corrections officer’s] failure to more thoroughly

investigate the motel incident falls short of “negligence
substantially and appreciably greater than ordinary negligence.”

If [the community corrections officer] had made no attempt to

learn the critical incident circumstances of the crime, a jury

could find gross negligence. Here, he did investigate the critical
incident circumstances but failed to verify the time of the arrest.

14



Kelley, 104 Wn. App. at 335-36 (citations omitted). The Kelley court
distinguished cases where other courts found an issue of fact regarding gross
negligence, such as in Nist, noting that “[i]n each, the defendant knew of the
| impending danger and failed to take appropriate action.” Id. at 337. In Kelley,
the CCO merely failed to discover Violations. Kelley holds that a failure to
discover violations of conditions for community custody, as opposed to a
failure to act on known violations, does not establish gross negligence.
Likewise, the Court of Appeals’ decision conflicts with Whitehall,
where the plaintiff argued King County was grossly negligent because it did
not require additional affirmative écts by the probation officers ménitoring the
offender. Relying on Kelley, the Whitehall court held that King County “had
no duty to monitor [the offender] more closely than it did.” The court noted
that even if there was a duty to perform additional, afﬁrmative acts, the failure
to do so did not constitute substantial evidence of serious negligence,
precluding a finding of gross negligence. Whitehall, 140 Wn. App. at 770.
The Court of Appeals’ decision here finds a genuine issue of material
fact on much thinner evidence than the evidence in Kelley and Whitehall. The
decision holds that Freeland’s Qoss negligence lies in her failure to investigate
whether Miller was consorting with Patricelli in violation of her no-contact
order, not in her failure to enforce Miller’s conditions for community custody

or her failure to take appropriate action regarding a violation of those

15




conditions of which she was aware. The decision conflicts with Kelley and
Whitehall and Warrants review under RAP 13.4(b)(2).

C. The Court of Appeals’ Decision Conflicts With Settled Law
Holding There is No Cause of Action for Negligent Investigation

Washington courts have not recognized a general tort of negligent
investigation. M. W., 149 Wn.2d at 601; Blackwell, 131 Wn. App. ét 378 (no
common law cause of action for negligent investigation); Pettis v. State, 98
Wn. App. 553, 560, 990 P.2d 453 (1999) (negligent investigation claims
cannot be brought by persons not identified in statute). While the courts
have recognized a limited negligent investigation theory against DSHS, that
“narrow exception is based on, and limited to, the statutory duty and
concerns” imposed upon DSHS by statute. M. W., 149 Wn.2d at 601.

Even when law enforcement officers have notice of an actual
domestic violence offense, there is no ongoing duty to investigate or
apprehend the abuser. In Donaldson v. City of Seattle, 65 Wn. App. 661, 831
P.2d 1098 (1992), the plaintiff argued that because the Domestic Violence
Protection Act included a mandatory duty to arrest if the abuser is present,
it must also state a duty to conduct a follow-up investigation by searching
for the absent abuser. The Court of Appeals disagreed, finding that “a
mandatory duty to investigate . . . would be completely open-ended as to

priority, duration, and intensity.” Id at 671. Even where a special

16



relationship exists between law enforcement and a victim, that relationship
ends when law enforcement either makes the victim safe through arrest of
the abuser or offers an alternate means to protect the victim. Id. at 674. The
Donaldson Court rejected any attempt to create a negligent investigation
cause of action in the context of a report of domestic violence.

The Court of Appeals’ decision here would impose on DOC a duty to
invéstigate that is far broader than that rejected by Donaldson. The decision
 faults Freeland for failing to independently verify where Miller was staying
and for not trying harder to contacf Patricelli. Both of these actions are directed
toward determining whether Miller was violating Patricelli’s no-contact order.
The Court of Appeals’ decision imposes this obligation with no principled
limit on the reach of a CCOs duty to investigate. The Court of Appeals’
decision creates a duty to enforce the no-contact order that is greater than law
enforcement’s duty to apprehend an abuéer mere hours after an actual report
of domestic abuse. This warrants review under RAP 13.4(b)(2).

To the extent the Court of Appeals held that Freeland should have
imposed additional conditions concerning the no-contact order as part of
Miller’s conditions for community custody, RCW 9.94A.704(11) provides
DOC quasi-judicial immunity. DOC is not liable for a CCO’s imposition or
failure to impose additional conditions for community custody, and this

immunity applies whether the alleged failure was an act or an omission.

17



Tibbets v. State, 186 Wn. App. 544, 551, 346 P.3d 767 (2015) (if omissions
were not also immune there would be no immunity). The Court of Appeals’
decision warrants review under RAP 13.4(b)(2) on this basis as well.
VL. CONCLUSION
The Court of iAppeals’ decision conflicts with decisions from this
| Court and the Court of Appeals. This Court should accept review, reverse the

Court of Appeals and affirm summary judgment.

RESPECTFULLY SUBMITTED this 13th day of February 2018.
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Sentencing Reform Act of 1981

Effective date—2009 ¢ 28: See note following RCW 2.24.040.

Intent—2008 ¢ 231: "The existing sentencing reform act contains
numerous provisions for supervision of different types of offenders. This
duplication has caused great confusion for judges, lawyers, offenders, and
the department of corrections, and often results in inaccurate sentences. The
clarifications in this act are intended to support continued discussions by the
sentencing guidelines commission with the courts and the criminal justice
community to identify and propose policy changes that will further simplify
and improve the sentencing reform act relating to the supervision of offend-
ers. The sentencing guidelines commission shall submit policy change pro-
posals to the legislature on or before December 1, 2008.

Sections 7 through 58 of this act are intended to simplify the supervi-
sion provisions of the sentencing reform act and increase the uniformity of
its application. These sections are not intended to either increase or decrease
the authority of sentencing courts or the department relating to supervision,
except for those provisions instructing the court to apply the provisions of
the current community custody law to offenders sentenced after July 1, 2009,
but who committed their crime prior to August 1, 2009, to the extent that
such application is constitutionally permissible.

This will effect a change for offenders who committed their crimes
prior to the offender accountability act, chapter 196, Laws of 1999. These
offenders will be ordered to a term of community custody rather than com-
munity placement or community supervision. To the extent constitutionally
permissible, the terms of the offender’s supervision will be as provided in
current law, With the exception of this change, the legislature does not
intend to make, and no provision of sections 7 through 58 of this act may be
construed as making, a substantive change to the supervision provisions of
the sentencing reform act." [2009 ¢ 375 § 10; 2008 ¢ 231 § 6.]

Application—2008 ¢ 231 §§ 6-58: "(1) Sections 6 through 58 of this
act apply to all sentences imposed or reimposed on or after August 1, 2009,
for any crime committed on or after August 1, 2009.

(2) Sections 6 through 58 of this act also apply to all sentences imposed
or reimposed on or after August 1, 2009, for crimes committed prior to
August 1, 2009, to the extent that such application is constitutionally permis-
sible.

(3) To the extent that application of sections 6 through 58 of this actis .

not constitutionally permissible with respect to any offender, the sentence for
such offender shall be governed by the law as it existed before August 1,
2009, or on such prior date as may be constitutionally required, notwith-
standing any amendment or repeal of provisions of such law.

(4) If application of sections 6 through 58 of this act is not constitution-
ally permissible with respect to any offender, the judgment and sentence
shall specify the particular sentencing provisions that will not apply to such
offender. Whenever practical, the judgment and sentence shall use the termi-
nology set out in this act.

(5) The sentencing guidelines commission shall prepare a summary of
the circumstances under which application of sections 6 through 58 of this
act is not constitutionally permissible. The summary should include recom-
mendations of conditions that could be included in judgments and sentences
in order to prevent unconstitutional application of the act. This summary
shall be incorporated into the Adult Sentencing Guidelines Manual.

(6) Sections 6 through 58 of this act shall not affect the enforcement of
any sentence that was imposed prior to August 1, 2009, unless the offender
is resentenced after that date." [2008 ¢ 231 § 55.]

Application of repealers—2008 c 231 § 57: "The repealers in section
57 of this act shall not affect the validity of any sentence that was imposed
prior to August 1, 2009, or the authority of the department of corrections to
supervise any offender pursuant to such sentence.” [2008 ¢ 231 § 58.]

Effective date—2008 ¢ 231 §§ 6-60: "Sections 6 through 60 of this act
take effect August 1, 2009." [2008 ¢ 231 § 61.]

Severability—2008 ¢ 231: See note following RCW 9.94A.500.

9.94A.702 Community custody—Offenders sen-
tenced for one year or less. (1) If an offender is sentenced
to a term of confinement for one year or less for one of the
following offenses, the court may impose up to one year of
community custody:

(a) A sex offense;

(b) A violent offense;

(c) A crime against a person under RCW 9.94A .411;

(2010 Ed.)

9.94A.703

(d) A felony violation of chapter 69.50 or 69.52 RCW, or
an attempt, conspiracy, or solicitation to commit such a
crime; or '

(e) A felony violation of RCW 9A.44.132(1) (failure to
register).

(2) If an offender is sentenced to a first-time offender
waiver, the court may impose community custody as pro-
vided in RCW 9.94A.650. [2010 ¢ 267 § 12; 2008 ¢ 231 § 8.]

Application—2010 ¢ 267: See note following RCW 9A 44.128.

Intent—Application—Application of repealers—Effective date—
2008 ¢ 231: See notes following RCW 9.94A.701.

Severability—2008 ¢ 231: See note following RCW 9.94A.500.

9.94A.703 Community custody—Conditions. When
a court sentences a person to a term of community custody,
the court shall impose conditions of community custody as
provided in this section.

(1) Mandatory conditions. As part of any term of com-
munity custody, the court shall:

(2) Require the offender to inform the department of
court-ordered treatment upon request by the department;

(b) Require the offender to comply with any conditions
imposed by the department under RCW 9.94A.704;

(c) If the offender was sentenced under RCW 9.94A.507
for an offense listed in RCW 9.94A.507(1)(a), and the victim
of the offense was under eighteen years of age at the time of
the offense, prohibit the offender from residing in a commu-
nity protection zone;

(d) If the offender was sentenced under RCW
9A.36.120, prohibit the offender from serving in any paid or
volunteer capacity where he or she has control or supervision
of minors under the age of thirteen.

(2) Waivable conditions. Unless waived by the court,
as part of any term of community custody, the court shall
order an offender to:

(a) Report to and be available for contact with the
assigned community corrections officer as directed;

(b) Work at department-approved education, employ-
ment, or community restitution, or any combination thereof;

(c) Refrain from possessing or consuming controlled
substances except pursuant to lawfully issued prescriptions;

(d) Pay supervision fees as determined by the depart-
ment; and

(e) Obtain prior approval of the department for the
offender’s residence location and living arrangements.

(3) Discretionary conditions. As part of any term of
community custody, the court may order an offender to:

(a) Remain within, or outside of, a specified geographi-
cal boundary;

(b) Refrain from direct or indirect contact with the victim
of the crime or a specified class of individuals;

(c) Participate in crime-related treatment or counseling
services;

(d) Participate in rehabilitative programs or otherwise
perform affirmative conduct reasonably related to the cir-
cumstances of the offense, the offender’s risk of reoffending,
or the safety of the community;

(e) Refrain from consuming alcohol; or

(f) Comply with any crime-related prohibitions.

(4) Special conditions.

[Title 9 RCW—page 151]
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9.94A.704 Title 9 RCW: Crimes and Punishments

(a) In sentencing an offender convicted of a crime of
domestic violence, as defined in RCW 10.99.020, if the
offender has a minor child, or if the victim of the offense for
which the offender was convicted has a minor child, the court
may order the offender to participate in a domestic violence
perpetrator program approved under RCW 26.50.150.

(b)(i) In sentencing an offender convicted of an alcohol
or drug-related traffic offense, the court shall require the
offender to complete a diagnostic evaluation by an alcohol or
drug dependency agency approved by the department of
social and health services or'a qualified probation depart-
ment, defined under RCW 46.61.516, that has been approved
by the department of social and health services. If the offense
was pursuant to chapter 46.61 RCW, the report shall be for-
warded to the department of licensing. If the offender is
found to have an alcohol or drug problem that requires treat-
ment, the offender shall complete treatment in a program
approved by the department of social and health services
under chapter 70.96A RCW. If the offender is found not to
have an alcohol or drug problem that requires treatment, the
offender shall complete a course in an information school
approved by the department of social and health services
under chapter 70.96 A RCW. The offender shall pay all costs
for any evaluation, education, or treatment required by this
section, unless the offender is eligible for an existing program
offered or approved by the department of social and health
services. ' :

(ii) For purposes of this section, "alcohol or drug-related
traffic offense” means the following: Driving while under
the influence as defined by RCW 46.61.502, actual physical
control while under the influence as defined by RCW
46.61.504, vehicular homicide as defined by RCW
46.61.520(1)(a), vehicular assault as defined by RCW
46.61.522(1)(b), homicide by watercraft as defined by RCW
79A.60.050, or assault by watercraft as defined by RCW
79A.60.060.

(iii) This subsection (4)(b) does not require the depart-
ment of social and health services to add new treatment or
assessment facilities nor affect its use of existing programs

and facilities authorized by law. [2009 ¢ 214 § 3; 2009 c 28.

§ 11; 2008 ¢ 231 § 9.]

Reviser’s note: This section was amended by 2009 ¢ 28 § 11 and by
2009 ¢ 214 § 3, each without reference to the other. Both amendments are
incorporated in the publication of this section under RCW 1.12.025(2). For
tule of construction, see RCW 1,12.025(1).

Short title—2009 ¢ 214: "This act shall be known as the Eryk Woo-
druff public safety act of 2009." [2009c214 § 1]

Effective date—2009 ¢ 214: "This act takes effect August 1, 2009."
[2009 ¢ 214 § 4.]

Effective date—2009 ¢ 28: See note following RCW 2.24.040.

Intent—Application—Application of repealers—Effective date—
2008 ¢ 231: See notes following RCW 9.94A.701.

Severability—2008 ¢ 231: See note following RCW 9.94A.500.

9.94A.704 Community custody—Supervision by the
department—Conditions. (1) Every person who is sen-
tenced to a period of community custody shall report to and
be placed under the supervision of the department, subject to
RCW 9.94A.501. »

(2)(a) The department shall assess the offender’s risk of
reoffense and may establish and modify additional conditions

[Title 9 RCW—page 152]

of community custody based upon the risk to community
safety.

(b) Within the funds available for community custody,
the department shall determine conditions on the basis of risk
to community safety, and shall supervise offenders during
community custody on the basis of risk to community safety
and conditions imposed by the court. The secretary shall
adopt rules to implement the provisions of this subsection
(2)(b).

(3) If the offender is supervised by the department, the
department shall at a minimum instruct the offender to:

(a) Report as directed to a community corrections
officer;

(b) Remain within prescribed geographical boundaries;

(c) Notify the community corrections officer of any
change in the offender’s address or employment;

(d) Pay the supervision fee assessment; and

(e) Disclose the fact of supervision to any mental health
or chemical dependency treatment provider, as required by
RCW 9.94A.722.

(4) The department may require the offender to partici-
pate in rehabilitative programs, or otherwise perform affir-
mative conduct, and to obey all laws.

(5) If the offender was sentenced pursuant to a convic-
tion for a sex offense, the department may impose electronic
monitoring. Within the resources made available by the
department for this purpose, the department shall carry out
any electronic monitoring using the most appropriate tech-
nology given the individual circumstances of the offender.
As used in this section, "electronic monitoring" means the
monitoring of an offender using an electronic offender track-
ing system including, but not limited to, a system using radio
frequency or active or passive global positioning system
technology.

(6) The department may not impose conditions that are
contrary to those ordered by the court and may not contra-
vene or decrease court-imposed conditions.

(7)(a) The department shall notify the offender in writing

‘of any additional conditions or modifications.

(b) By the close of the next business day after receiving
notice of a condition imposed or modified by the department,
an offender may request an administrative review under rules
adopted by the department. The condition shall remain in
effect unless the reviewing officer finds that it is not reason-
ably related to the crime of conviction, the offender’s risk of
reoffending, or the safety of the community.

(8) The department may require offenders to pay for spe-
cial services rendered including electronic monitoring, day
reporting, and telephone reporting, dependent on the
offender’s ability to pay. The department may pay for these
services for offenders who are not able to pay.

- (9)(a) When a sex offender has been sentenced pursuant
to RCW 9.94A.507, the department shall assess the
offender’s risk of recidivism and shall recommend to the
board any additional or modified conditions based upon the
offender’s risk to community safety and may recommend
affirmative conduct or electronic monitoring consistent with
subsections (4) through (6) of this section.

(b) The board may impose conditions in addition to
court-ordered conditions. The board must consider and may
impose department-recommended conditions.

(2010 Ed.)
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Sentencing Reform Act of 1981

(c) By the close of the next business day, after receiving
notice of a condition imposed by the board or the department,
an offender may request an administrative hearing under
rules adopted by the board. The condition shall remain in
effect unless the hearing examiner finds that it is not reason-
ably related to any of the following:

(i) The crime of conviction;

(ii) The offender’s risk of reoffending;

(iii) The safety of the community.

(d) If the department finds that an emergency exists
requiring the immediate imposition of additional conditions
in order to prevent the offender from committing a crime, the
department may impose such conditions. The department
may not impose conditions that are contrary to those set by
the board or the court and may not contravene or decrease
court-imposed or board-imposed conditions. Conditions
imposed under this subsection shall take effect immediately
after notice to the offender by personal service, but shall not
remain in effect longer than seven working days unless
approved by the board.

(10) In setting, modifying, and enforcing conditions of
community custody, the department shall be deemed to be
performing a quasi-judicial function. [2009 ¢ 375 § 6; 2009
c28§12;2008 c 231 § 10.]

Application—2009 ¢ 375: See note following RCW 9.94A.501.
Effective date—2009 ¢ 28: See note following RCW 2.24.040.

Intent—Application—Application of repealers—Effective date—
2008 ¢ 231: See notes following RCW 9.94A.701.

Severability—2008 ¢ 231: See note following RCW 9.94A.500.

9.94A.706 Community custody—Possession of fire-
arms or ammunition prohibited. No offender sentenced to
a term of community custody under the supervision of the
department may own, use, or possess firearms or ammuni-
tion. Offenders who own, use, or are found to be in actual or
constructive possession of firearms or ammunition shall be
subject to the violation process and sanctions under RCW
9.94A.633, 9.94A.716, and 9.94A.737.

"Constructive possession" as used in this section means
the power and intent to control the firearm or ammunition.
"Firearm" as used in this section has the same definition as in
RCW 9.41.010. [2008 ¢ 231 § 11.]

Intent—Application—Application of repealers—Effective date—
2008 ¢ 231: See notes following RCW 9.94A.701.

Severability—2008 ¢ 231: See note following RCW 9.94A.500.

9.94A.707 Community custody—Commencement—
Conditions. (1) Community custody shall begin: (a) Upon
completion of the term of confinement; or (b} at the time of
sentencing if no term of confinement is ordered.

(2) When an offender is sentenced to community cus-
tody, the offender is subject to the conditions of community
custody as of the date of sentencing, unless otherwise ordered
by the court. [2009 ¢ 375 § 7; 2008 ¢ 231 § 12.]

Application—2009 ¢ 375: See note following RCW 9.94A.501.

Intent—Application—Application of repealers—Effective date—
2008 ¢ 231: See notes following RCW 9.94A.701.

Severability—2008 ¢ 231: See note following RCW 9.94A.500.
(2010 Ed.)

9.94A.714

9.94A.708 Community custody—Mental health
information—Access by department. (1) When an
offender is under community custody, the community correc-
tions officer may obtain information from the offender’s
mental health treatment provider on the offender’s status with
respect to evaluation, application for services, registration for
services, and compliance with the supervision plan, without
the offender’s consent, as described under RCW 71.05.630.

(2) An offender under community custody who is civilly
detained under chapter 71.05 RCW, and subsequently dis-
charged or conditionally released to the community, shall be
under the supervision of the department for the duration of
his or her period of community custody. During any period
of inpatient mental health treatment that falls within the
period of community custody, the inpatient treatment pro-
vider and the supervising community corrections officer shall
notify each other about the offender’s discharge, release, and
legal status, and shall share other relevant information. [2008
c231§13]

Intent—Application—Application of repealers—Effective date—
2008 ¢ 231: See notes following RCW 9.94A.701.
Severability-——2008 ¢ 231: See note following RCW 9.94A.500.

9.94A.709 Community custody—Sex offenders—
Conditions. (1) At any time prior to the completion or termi-
nation of a sex offender’s term of community custody, if the
court finds that public safety would be enhanced, the court
may impose and enforce an order extending any or all of the
conditions of community custody for a period up to the max-
imum allowable sentence for the crime as it is classified in
chapter 9A.20 RCW, regardless of the expiration of the
offender’s term of community custody.

(2) If a violation of a condition extended under this sec-
tion occurs after the expiration of the offender’s term of com-
munity custody, it shall be deemed a violation of the sentence
for the purposes of RCW 9.94A.631 and may be punishable
as contempt of court as provided for in RCW 7.21.040.

(3) If the court extends a condition beyond the expiration
of the term of community custody, the department is not
responsible for supervision of the offender’s compliance with
the condition. [2008 ¢ 231 § 14.]

Intent—Application—Application of repealers—Effective date—
2008 ¢ 231: See notes following RCW 9.94A.701.
Severability——2008 ¢ 231: See note following RCW 9.94A.500.

9.94A.714 Community custody—Violations—Immu-
nity from civil liability for placing offenders on electronic
monitoring. (1) If an offender has not completed his or her
maximum term of total confinement and is subject to a third
violation hearing pursuant to RCW 9.94A.737 for any viola-
tion of community custody and is found to have committed
the violation, the department shall return the offender to total
confinement in a state correctional facility to serve up to the
remaining portion of his or her sentence, unless it is deter-
mined that returning the offender to a state correctional facil-
ity would substantially interfere with the offender’s ability to
maintain necessary community supports or to participate in
necessary treatment or programming and would substantially
increase the offender’s likelihood of reoffending,.

(2) The department may work with the Washington asso-
ciation of sheriffs and police chiefs to establish and operate

[Title 9 RCW—page 153]

A0S



VOLUME 2
Titles 9 through 17

2012
REVISED CODE OF WASHINGTON

Published under the authority of chapter 1.08 RCW.

Containing all laws of a general and permanent nature through the 2012 2nd special session which
adjourned April 11, 2012. '

(2012 Ed.) [Preface—p i}

A06



REVISED CODE OF WASHINGTON

2012 Edition

©2012 State of Washington

CERTIFICATE

The 2012 edition of the Revised Code of Washington, published officially by the Statute Law Commit-
tee, is, in accordance with RCW 1.08.037, certified to comply with the current specifications of the commit-

MARTY BROWN, Chair
STATUTE LAW COMMITTEE

PRINTED ON RECYCLABLE MATERIAL
For recycling information call:
@ Recycle Hotline (gé
1-800-732-9253
[Preface—p ii} (2012 Ed.)

AO7



Sentencing Reform Act of 1981

(d) A felony violation of chapter 69.50 or 69.52 RCW, or
an attempt, conspiracy, or solicitation to commit such a
crime; or

(e) A felony violation of RCW 9A.44.132(1) (failure to
register). :

(2) If an offender is sentenced to a first-time offender
watver, the court may impose community custody as pro-
vided in RCW 9.94A.650. [2010 ¢ 267 § 12; 2008 ¢ 231 § 8.]

Application—2010 ¢ 267: See note following RCW 9A.44.128.

Intent—Application—Application of repealers—Effective date—
2008 ¢ 231: See notes following RCW 9.94A 701.

Severability—2008 ¢ 231: See note following RCW 9.94A.500.

9.94A.703 Community custody—Conditions. When
a court sentences a person to a term of community custody,
the court shall impose conditions of community custody as
provided in this section.

(1) Mandatory conditions. As part of any term of com-
munity custody, the court shall:

(a) Require the offender to inform the department of
court-ordered treatment upon request by the department;

(b) Require the offender to comply with any conditions
imposed by the department under RCW 9.94A.704;

(c) If the offender was sentenced under RCW 9.94A.507

for an offense listed in RCW 9.94A.507(1)(a), and the victim .

of the offense was under eighteen years of age at the time of
the offense, prohibit the offender from residing in a commu-
nity protection zone;,

(d) If the offender was sentenced under RCW
9A.36.120, prohibit the offender from serving in any paid or
volunteer capacity where he or she has control or supervision
of minors under the age of thirteen.

(2) Waivable conditions. Unless waived by the court,
as part of any term of community custody, the court shall
order an offender to:

(a) Report to and be available for contact with the
assigned community corrections officer as directed;

(b) Work at department-approved education, employ-
ment, or community restitution, or any combination thereof;

(c) Refrain from possessing or consuming controlled
substances except pursuant to lawfully issued prescriptions;

(d) Pay supervision fees as determined by the depart-
ment; and

(e) Obtain prior approval of the department for the
offender’s residence location and living arrangements.

(3) Discretionary conditions. As part of any term of
community custody, the court may order an offender to:

(a) Remain within, or outside of, a specified geographi-
cal boundary;

(b) Refrain from direct or indirect contact with the victim
of the crime or a specified class of individuals;

(c) Participate in crime-related treatment or counseling
services;

(d) Participate in rehabilitative programs or otherwise
perform affirmative conduct reasonably related to the cir-
cumstances of the offense, the offender’s risk of reoffending,
or the safety of the community;

(e) Refrain from consuming alcohol; or

(f) Comply with any crime-related prohibitions.

(4) Special conditions.

(2012 Ed.)

9.94A.704

(a) In sentencing an offender convicted of a crime of
domestic violence, as defined in RCW 10.99.020, if the
offender has a minor child, or if the victim of the offense for
which the offender was convicted has a minor child, the court
may order the offender to participate in a domestic violence
perpetrator program approved under RCW 26.50.150.

(b)(i) In sentencing an offender convicted of an alcohol
or drug-related traffic offense, the court shall require the
offender to complete a diagnostic evaluation by an alcohol or
drug dependency agency approved by the department of
social and health services or a qualified probation depart-
ment, defined under RCW 46.61.516, that has been approved
by the department of social and health services. Ifthe offense
was pursuant to chapter 46.61 RCW, the report shall be for-
warded to the department of licensing. If the offender is
found to have an alcohol or drug problem that requires treat-
ment, the offender shall complete treatment in a program
approved by the department of social and health services
under chapter 70.96A RCW. If the offender is found not to
have an alcohol or drug problem that requires treatment, the
offender shall complete a course in an information school
approved by the department of social and health services
under chapter 70.96A RCW. The offender shall pay all costs
for any evaluation, education, or treatment required by this
section, unless the offender is eligible for an existing program
offered or approved by the department of social and health
services.

(ii) For purposes of this section, "alcohol or drug-related
traffic offense" means the following: Driving while under
the influence as defined by RCW 46.61.502, actual physical
control while under the influence as defined by RCW
46.61.504, vehicular homicide as defined by RCW
46.61.520(1)(a), vehicular assault as defined by RCW
46.61.522(1)(b), homicide by watercraft as defined by RCW
79A.60.050, or assault by watercraft as defined by RCW
79A.60.060.

(iif) This subsection (4)(b) does not require the depart-
ment of social and health services to add new treatment or
assessment facilities nor affect its use of existing programs
and facilities authorized by law. [2009 ¢ 214 § 3; 2009 ¢ 28
§ 11,2008 ¢ 231 §9.]

Reviser’s note: This section was amended by 2009 ¢ 28 § 11 and by
2009 ¢ 214 § 3, each without reference to the other. Both amendments are

incorporated in the publication of this section under RCW 1.12.025(2). For
rule of construction, see RCW 1.12.025(1).

Short title—2009 c 214: "This act shall be known as the Eryk Woo-
druff public safety act of 2009." [2009 ¢ 214 § 1.]

Effective date—2009 ¢ 214: "This act takes effect August 1, 2009."
[2009¢c 214 § 4]

Effective date—2009 ¢ 28: See note following RCW 2.24.040,

Intent—Application—Application of repealers—Effective date—
2008 ¢ 231: See notes following RCW 9.94A 701.

Severability—2008 ¢ 231: See note following RCW 9.94A.500.

9.94A.704 Community custody—Supervision by the.
department—Conditions. (1) Every person who is sen-
tenced to a period of community custody shall report to and
be placed under the supervision of the department, subject to
RCW 9.94A.501.

(2)(a) The department shall assess the offender’s risk of
reoffense and may establish and modify additional conditions

[Title 9 RCW—page 157]
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9.94A.706

of community custody based upon the risk to community
safety.

(b) Within the funds available for community custody,
the department shall determine conditions on the basis of risk
to community safety, and shall supervise offenders during
community custody on the basis of risk to community safety
and conditions imposed by the court. The secretary shall
adopt rules to implement the provisions of this subsection
@b). -

(3) If the offender is supervised by the department, the
department shall at a minimum instruct the offender to:

(a) Report as directed to a community corrections
officer;

_ (b) Remain within prescribed geographical boundaries;

(c) Notify the community corrections officer of any
change in the offender’s address or employment;

(d) Pay the supervision fee assessment; and

(e) Disclose the fact of supervision to any mental health
or chemical dependency treatment provider, as required by
RCW 9.94A.722.

(4) The department may require the offender to partici-
pate in rehabilitative programs, or otherwise perform affir-
mative conduct, and to obey all laws.

(5) If the offender was sentenced pursuant to a convic-
tion for a sex offense, the department may impose electronic
monitoring. Within the resources made available by the
department for this purpose, the department shall carry out
any electronic monitoring using the most appropriate tech-
nology given the individual circumstances of the offender.
As used in this section, "electronic monitoring" means the
monitoring of an offender using an electronic offender track-
ing system including, but not limited to, a system using radio
frequency or active or passive global positioning system
technology.

(6) The department may not impose conditions that are
contrary to those ordered by the court and may not contra-
vene or decrease court-imposed conditions.

(7)(a) The department shall notify the offender in writing
of any additional conditions or modifications.

(b) By the close of the next business day after receiving
notice of a condition imposed or modified by the department,
an offender may request an administrative review under rules
adopted by the department. The condition shall remain in
effect unless the reviewing officer finds that it is not reason-
ably related to the crime of conviction, the offender’s risk of
reoffending, or the safety of the community.

(8) The department shall notify the offender in writing
upon community custody intake of the department’s violation
process. ‘

(9) The department may require offenders to pay for spe-
cial services rendered including electronic monitoring, day
reporting, and telephone reporting, dependent on the
offender’s ability to pay. The department may pay for these
services for offenders who are not able to pay.

(10)(a) When a sex offender has been sentenced pursuant
to RCW 9.94A.507, the department shall assess the
offender’s risk of recidivism and shall recommend to the
board any additional or modified conditions based upon the
offender’s risk to community safety and may recommend
affirmative conduct or electronic monitoring consistent with
subsections (4) through (6) of this section.

[Title 9 RCW-—page 158]

Title 9 RCW: Crimes and Punishments

(b) The board may impose conditions in addition to
court-ordered conditions. The board must consider and may
impose department-recommended conditions.

(c) By the close of the next business day, after receiving
notice of a condition imposed by the board or the department,
an offender may request an administrative hearing under
rules adopted by the board. The condition shall remain in
effect unless the hearing examiner finds that it is not reason-
ably related to any of the following:

(i) The crime of conviction;

(ii) The offender’s risk of reoffending;

(iii) The safety of the community.

(d) If the department finds that an emergency exists
requiring the immediate imposition of additional conditions
in order to prevent the offender from committing a crime, the
department may impose such conditions. The department
may not impose conditions that are contrary to those set by
the board or the court and may not contravene or decrease
court-imposed or board-imposed conditions. Conditions

_ imposed under this subsection shall take effect immediately

after notice to the offender by personal service, but shall not
remain in effect longer than seven working days unless
approved by the board. '

~(11) In setting, modifying, and enforcing conditions of
community custody, the department shall be deemed to be -
performing a quasi-judicial function. [2012 Istsp.s.c 6 § 3;
2009 ¢ 375 § 6; 2009 ¢ 28 § 12; 2008 ¢ 231 § 10.]

Effective date—2012 1st sp.s. ¢ 6 §§ 1, 3 through 9, and 11 through
14: See note following RCW 9.94A .631.

Implementation--Application—2012 1st sp.s. ¢ 6: See notes follow-
ing RCW 9.94A .631.

Application—2009 ¢ 375: See note following RCW 9.94A .501.

Effective date—2009 ¢ 28: See note following RCW 2.24.040.

Intent—Application—Application of repealers—Effective date—
2008 ¢ 231: See notes following RCW 9.94A.701.

Severability—2008 ¢ 231: See note following RCW 9.94A.500.

9.94A.706 Community custody—Possession of fire-
arms, ammunition, or explosives prohibited. (1) No
offender sentenced to a term of community custody under the
supervision of the department may own, use, or possess fire-
arms, ammunition, or explosives. An offender’s actual or
constructive possession of firearms, ammunition, or explo-
sives shall be reported to local law enforcement or local pros-
ecution for consideration of new charges and subject to sanc-
tions under RCW 9.94A.633 or 9.94A.737.

(2) For the purposes of this section:

(a) "Constructive possession" means the power and
intent to control the firearm, ammunition, or explosives.

(b) "Explosives" has the same definition as in RCW
46.04.170. .

(c) "Firearm" has the same definition as in RCW
9.41.010. [2012 1stsp.s.c 6 § 4; 2008 ¢ 231 § 11.]

Effective date—2012 1st sp.s. ¢ 6 §§ 1, 3 through 9, and 11 through
14: See note following RCW 9.94A.631.

Implementation-—Application—2012 1st sp.s. ¢ 6: See notes follow-
ing RCW 9.94A 631.

Intent—Application—Application of repealers—Effective date—
2008 ¢ 231: See notes following RCW 9.94A.701.

Severability—2008 ¢ 231: See note following RCW 9.94A.500.
(2012 Ed)
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SUPERIOR COURT.OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTON, S o

' “ No. 10-1-03032-4 KNT
Plaintiff, .

o JUDGMENT AND SENTENCE,

NON-FELONY — Count(s)

[ ]1DEFERRING Imposition of

Sentence/Probation

SEGFFELEON MILLER :
\ < SUSPENDING Bontence

€ Defendant,

Nt ! Mo St S M e N

Ana Brusansoski
. The Prosecufing Attomey, the above-named defendant and counsel SORBERFEI being present in Court,
the defendant having been found guilty of the crime(s) charged in the smended information on 8/5/2010 by guilty
plea and there being no reason why judgment should not be pronounced,

IT IS ADJUDGED that the defendant is guilty of the crime(s) off _COUNT I. DOMESTIC VIOLENCE
MISDEMEANOR VIOLATION OF A COURT ORDER/ RCW 26,50.110(1) _

IT IS ORDERED pursuant fo RCW 9.95.200 and 9.95.210 that;

[ ] the Jmposxﬂon of senfence against the defendant is hereby DEFERRED for & penod of
this date upon the following terms and copditions:
. OR
[><] the defendant is sentenced to :mpnsonmcnt in the ng Cmmty Jail, Dcpaﬂmcnt of Adult Detention, for

months on each count, said term(s)torm [ ] conmn-renﬂy[ ] oonsecutively with each other, .
an,d torm [ ] cuncurrcnﬂy [ -7 comsecutively with [ ] count(s) [ -] Cause No(s).
and the sentence (Jess any days of confinement imposed

monthg from

. below) is hereby SUSPENDED upon the following topms and conditions:

_Revised 12/2008

(1) The defendant shall serve a tem of confmement of_{ 30 dﬂ\/@ M in the King County Jail,
Departmient of Adult Detenuon, [ ]in King County Work/Education Relense subject to conditions:of condu::t

ordered this date, [ épin g County Electronic Home Detention subjoct to conditions of conduct ordered this date, Tos
with credit for days served [ ] days as determined by the King' County Jedl, solely on this cause, to ‘
commendce no, iater ‘than _ . This term shall mm [ ]concurreuﬂy { ] consecutively with

. This term shall ren consecutive t

sy other term not specifically referenced in this order.

Non-Felomy _ o - 1
000080
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(2) The defendant shall be on probaﬁon under the supcmsion of the Washington State Department of Corrections
and comply with the stendard rules and regulations of supervision, Probation shall commence immediately but is

months

- tolled during any panod of confinement, The defendant shall Zr—egox’t for supervision withirr 72 hours of this date or’

relense date if in custody The length of probation shell be

{3) Defendant shall pay to the clerk of this Court:

- (®) [)d Restitution is not ordered;
[ ] Order of Restitution is attached; - . .
[ 1 Restitution to be determined at 2 restitution hearing on (Date) at_____ .mg
‘ [ ]Daetobe seb. . ’
[ ]The cjefendant waives presence at firture restitution hearing(s);

(b) §————, Courtoosis; .
(©) 3@ Victim assessment, $500 for gross misdemeanors and $250 for mlsdemeanors, '
(d) '$_———, Recoupment for attorney’s fees to King County Pubhc Defense Programs,'
(e) §
, ét) TOTAL financial obligation: *507)

, Fine; § . of this fine iz suspended upon fthe terms and conditions hereln;

v
3

The payments shall be made to the Xing County Superior Court Cleﬂ{ according to fhe rules of the Clerk and the
following terms; [ ]Notlessthan§ _ per month; %) On a scheduls established by the Department of
Corrections if it has active supervision on of the deferidant, or by the county clerk,

(4) { 1 The defendant shall complete commumty service hours [ ] at & rateof not less than )
hours per month [ 1o be completed by (Date) _- . , Ifthe defendant is not
supervised by the Dept of Corrections, community service will be monitored by the Helpmg Hands Program,

(5) [13 Ihc dcfandantshaﬂ not purchasc, possess, oruse any [ ] alcohoi[ ] contro]led substance (without alawful
. prescription), The defendant shall submit to urinalysis end/or breath testing as required by the Department of
Corrections and shbmit to search of person, vehicle or home by » Commumty Grrections Officer upon
reasonable suspicion of violation; .

(6) [ 1 The defendant shall obtain a substance abnse evaluation and follow all treatment recommendations;

]

Q) N’ﬂxe defendani: shall enter into, makp.reasonable progress and suceessfully complete a stats certificd
, “domestic violence freatment program; 0 AANS.

(8) I The defendant shall ha\‘re Do contact with; 7&(&2&/ Iom Leedli. / W "TL LLJE [

racorxezd@f LLMDO MM Ww@wqfx./ G

(9 [ 1 The defendant shal! have no unsupervxsed contact with minors, : '{Y‘&M

~Non~‘Fc}ony k .2 .
Rovised 12/2008 o . - 90040188

000081
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(10) [ 1 The defendant shall have a biologmal sample collected for purposes of DNA identification analysis and
the defendent shall fully cooperate in the testing, as ordered in Appendix G (for harassment, stlking,
assault in the fourth degree with sexual mohvnﬁon, communicating with 4 minor for immoral purposes,
failure to ragistar, oustodial sexual misconduct i the second degres, patronizing a prostitute, sexual
misconduet with a minor in the second degre, violation of a sexual assault protccnon order, or any other
offense requiring registration under RCW 9A.44.130).

(11) [ ] The defendant shall register as a sex offender,

. a defendant shall commit no criming] offenses,

(13) [ ]Additional conditions of probation are:

-+ (14) Additional conditions-are aitached io and incorporated as Appcndi;c

Defendant’s’ mzrrcnt address:

\(H (Z ), Tidug Street

QU Keut, WA quts2
Attomey for Def W %A(L =5y o '
Print Name: /UQ\? USA’ I\J(O(.J\t{
Non-Felony - o - 3 . .
Revised 12/2008 , ' . . 90040189
. : T ’ 000082
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHINGTOR, )

] :

Plintiff,. Moo 12-1-Q0642-8 KNT
. ) .
. Vs, : .} JUDGMENT AND SENTENCE
' , ) FELONY (F38)
SCOTTYE LEON MILLER, ) .

)
Defendant, 3

" L HEARING

LY The defcnasnt, the-defendent’s mwyer, KRISTEN MURRAY,  and the deputy prosscuting aftatnsy Were piresent
 the sentencivg hearing condusted today, Others presanr weres mu By, ;r speedle

IL FINDINGS

There being 7o r:a‘asonA why judgmen, should ot be prodounted, the cours finds;
2.1 CURRENT OFFENSE(S): The defendant was formd guilty on 05/03/2012 by plea off

Commt N 1 Crime: FELONY HARASSMENT- DOMESTIC VIOLENCE
ROW 944602001 1(D) Crime Code; 00500
Dute af Crimes 12/30/2041 Incident No:

Cowmat No.: _L_,_________ Crime: SEE NON-FELONY 1&§

RCW Crime Code:

Date of Crime: S Incident No.

Count No,: __ CAmg.__: i L
RCOW Crime Cotls:

Dafe of Crime; . Incident No,

Ciount Nowg Crime: : '

RCW : : - Crime Code:
Dateof Crite: : Ticidant No.

{1 Ac,id'iﬁcmal current offonses are aitached fn Appendix A

2. &/2011 - ik : 1

. 000084

& soocz
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SFRCEAL VERDICT or WII\‘[HNG(‘Q)

-2y § ) While atmed with o Sirearus fn.connt(s) RCW 8. 94A.$’3'1fa)

) [ 1 Whitle armed with 2 gieadly Weapon other fian o firearth it count(s) - ROW 9.944.533(43,
) | 1 With a sexaat motivation in count(s) " REW BD4A.E3S,
(& [ 14 V.O.C8.A offense committed I a protected zane in com(s) o RTW 69 .50.425,

{¢3 { ) Vehicular nmicide { [Vicleni troffic offense [ DUL [ ] Rechiess { JDlsrepard,
) [ ] Velricujar homicide by DU wigh: prmr aonmmn(w) for offepse(s} defined in REW 46, 615{‘;55
RCW 9,944, 553(7),
ey [ % Nofm~parents kidnupnmv or umawful mpnsomnem with 4 minor vietim, RCW 94, 44,128, 130,
. (k) [X] Domestic viclenee a8 defined fn RCW 10.92.020 vas plod end proved for count(s)]
W [.1Ciwreit offenses encompassing the same orim inal eonduot i this GANSE Art: Sount(s)
$.94A.585%(1 ¥n), )
B 1 1Aperavating o&cums&nnea a8t couns) r

RCW

2.2 OTHER CURRENT CONYICTION(S): Other current convistions Hstzd wnder different catse nuthbers usad
' in galoulating the foender score ars (Bt offenys and chuee numibex)s

2.3 CRIMINAL WISTORY: Prioroonvictions tenstiftuting cevinal htstory for purpates of caleulafing the
vffender spore are (RCW 9.944.525):

£%3 Criminal Kistory it atinched in Appendix B,

{ 10ne point added for oﬁerse(q} tnmitied whileunder commamity placeirent {of comuls)

Z4 SENTENCING PATA

Bentencing | Offender | Seriousness | Stapdard | Total Staadard | Maximum
Diuth Bapre Leve] Ranpe Eubancement | Bavige Term
Dot ] 4 HI . 12+ TO 16 § YRS

. . MONTHS AND/OR

10,000

ot
Lount
“Count

i 1Adaiensl curren offense sentencing data is attached in Appendix C,

235 EXCEPTIONAL SENTENCE
{ 1 Fintlings of Fattsnd Coutlasions of Liw as to-sentente above the stasdard ranget
Findirig_of Fact: The juwy found or. e defendant slipulated fo aggravafing ciroumstances #s to

Couni(s)
Conclusion of sz‘ Thege agprdvating x_muns‘ftmces constitute substaitiad and conpeliibg reatont that
Justify 2 sentence above the standard renge for Gounils) « {1 The nourt woulkd § vmposc the

smms sentancs of the basty of pny ont of the agavating i

© - | An exceptions) senrencs abave the stardard ranze Is imposed pursuent fo ROW 9.94A535(2) (including free
érimes or the stipulation of fie defendanl). Findiogs of Fast and Convlusions of Law ara attached in Appendix D.

! TAn emaptnonal senteove belew tha statidaed tange s inposed.. Fladings of Pect and: Conchusions of Low are
tchiad in AppetdinD,

Trosiate { TAd] did not rocémmend a Shnily sentenoe (BOW 0044, 380(4))

, £1T, JUDGMENT

IT IR RRODGED cixax defendant s guilty of the wrrent affenses set forth it Settion 2.1 above-and Appsidix 4.
{§ The Court DISMISEES Countls)

B 3201~ z

' 000085 : 90040123

P— JESEN — 1

A14



T TR AR SR ST VS IR T

Ea . . TR

1V, ORDER -

IT ¥ ORDERED that the defendsul serve the deferminatenentetice and pbide by fe other tarme set forth. belaw,

4€

-

AT

REST!TUT!ON ANR YICTIM ASSESSI\'LENT
[ 1 Delendant shall pay cestitntion o the Clpk of this Court s set farth in attached Appendix E.
[ 1Defendand shall not pay restitution beamuse-the Coutt finds that exiraordinary circumstances exiit, ind the
cowt, puruant (o RCW %:944.753(5), sats forth those cirtatinstances in, atiched Apprndix B,
{ ] Resitution to be deferfuined af future restitution bearing on {Dats) af m,
[ JRaEs to be sel. .

[} Dafendmi watves presencs al future restiturion hearing(s).
A Restirodon Is not'ordered, -

Defendant shiail vy Victin P&naity‘Ass-essmem pursuant 1o RCW 7.68.035 11 the amount uf §500.

OTHER TN ANCIAL OBLIGAPIONS: Haying sonstdered the defondunt’s prosert and Ukaly. fotre
finanotal resonrtes, the Conrt, roneindes that the defendant s fhe present or likely Rature shifi-fo piiy the
fitumotal obligationt xmposacL The Conzt witves financist oblgationfs) that are chitcked helow because the
defondant cks the prasent and fituts ability to pay them. Defendunt shell pay the following ta the Clerk of this
Clomrts

CRIBE . Cont costs (ROW 9 844,030, RCW 10,01,160% [ ] Conrtoosts ars,wai\:a&; '
) FL0D DINA collection fee (RCW 43.43.7543 manshtorg for criwias comsmitied after 7/4102)

ey [ ) - Recoupment for attorney™s feesto ng Conmty Fibhia Defernss Programs
(&CW 5.5%A. 030); { ] Recoupment s waived, |

im i 18 ,Fise; [ 151,000, Fine for VUCSA [ 152,000, Fins lur subskgisnt VUGSA

(RCW 69.50.430) [ IVUGSA fine waived;

© 113 T ﬁﬂf fﬁﬂ?ﬁ:ﬁfﬁm Drug Find (RCW #.94A.030), |

(0 [ TS /S0 Stalé Gri Laboraiory Fos (ROW43.43.690% | ] Laboratory fos welved;
& 1% , Incarceration costs (RCW 9.94A.760(2); [ }‘h)carcaratinnj coats walved;

AN ERE ,®thex costs for: ‘

: ‘PA YMENT SCHEDULE: Defendmt’s TOFAL FINANCIAL OBLS GATION is; § éf9 o " .. Ths

peymeniz shall be thade fo the King County Superite Cowt Clerl antording ko the peles of the Clerkiand the.
followisg tormst [ JNot less s 5 permontly [\40n n scheduls eetalslished by the defendant's
Comamnity Correntions Offioer or Depariment of Judicial Administration (D) Collections Officer. Finsheiat
obligations shalt bear interest pursuant to RCW 10,382,090, The Pefentant ahall remiin under the. Comris
jurisdietion to-assure prynent of fuunclal obligationsy: for erimes committed before W1/2000, for npto
ten years from the fate of sentoner or release from total conlinement, whichever is Fnter; for crimes
coinmitted on o3 aftar 7/12000, vnti the obligation is compietzlymtmﬁed, ‘Parspent to RCW 8.944.7602,
it the defendent is;more then 30 daya past due I, prymons, ¥ sotics of, payroll dednction may b issted withenst
futihcr notice to the offender, Premmant 1 RCW 9:94A.760(7(b); the defendent shall rapm't ds direcied by DIA
ovide Roancial nformation as requested.
{ C.oun Cletk's trast fess are waived.
[\] Intorost Bs yaivod cxoopt with resheat to restirntion,

Raov, 802011~ gh 3

000086 ) 90040124
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4at PRISON-BASED spRcisl DRUG OFFENDER SENTENCING ALTERNATIVE

{50184 )(for sontences imposal after 10-1-65) 1. The Court Nnds the defendunt slgible pursuant to ROW
9, %44 660 ar, having reviewed ah extmmation report and sonchwed that x DOSA. sentence is approprisls, wisives
imposition of sentence within.the standard yange and senteaces the delerdant as foRows:

" The defendant i sentenced tothe fbllwingtm—n(s') of confinerment in the cusiody of the Dept. of Comections
(DOC) to sommence [ ] immediately; [ Thy : .t am./pm,.
m(;nrhs' (if crime affer 6/6/06, 12 rhonth minbaum) on Connt Na,

. monthy (If erime wffor 6/68/06, 12 ronth miftisum) on Cotnt No,
. months (if crime after §/6/08, 12 mehxh mdnintu) on Count Mo,

———

s b i}

3

The above term(s).of confinement represenis.one-half bf the Wwigpokit of the standard range or, Il the
crime oconrrad afiay 6-6-06, twelve months if that fs greafer thish one-halfl ol the midpeint,

“The torons brposed heted shallbe served concurvently. ) , .
The termn(s) Iroposed hereln shall mn { ] CONSBCUTIVE. T TCONCURRENT fo caunse No()

e Torme) Hrpaed Derein shell Tan | ] CONSECLITIVE | ] CONCURRENT (o iy prev ansiy irmposed.
compmitment not referred fo in this judgment,

Credit ¥ ghven for time servied o King County Jail or EHD solely for confinement ander this eanse number
pursuant to RCW DB4A505(6): { ) day(s) or T ] days detormined by the Xing County. Jail

[} Credit s given far days Sotergiined by the King County Jeil to have heen served in the King County
Supsatvised Commemity Option {Enhanced CCAY) wolghy under this canse mmmber,. ’ :

{ ) The court nuthorizes-eprned-early refoase predit consistont with the foeal correotionn) faeility standards for
duys Spertt fu the King County Supervised Community Qptios (Edlenred CCAT),

£ Fiail term i satisfictl; defondant shall be redeated under this cise,

While incareemind in the Dopartmisntof Cofreotions the defondant shill undergo 2 compreienslve sibstatos sbusé

asserdaent md roceive, within availeble reseurres, appropriate feament, seryices, .

COMMUNITY CUSTODY: The conrt futher imposes mounths, one-half of the midpoint of
b standurd rangs; a5 a o of community, sustody during which tme the defendant shall comply Wwith the
tnistruetions, mies and repuiationg prodgated by the Diopartiment fof conduct of the Sefendant during
Lty custody; thall perlorm affirantive acts Bcessary to siiondtor comislianos, shall chey all laws and
zomply with the followlng mandalary statory requirements: o

(I3 Thedefendant shatlundergo and snecesstully complete o substanos dbuse programespproved by the '

Divislon of Alcohol and Substanoe Abnse of the Dopt. of Sorial 4nd Health Services; C

Wy “The defendant Skl potuse Hiegal comprofied subslarces and shall submit 10 urindysis or ofber testiug to

moniter compliance. : B .

NEH-COMPLIANGE, ROW 0.044.660{5); If the defendapt Jolls to complere the Doparyment's spocis} diug

. ¢sffendersentenoing alternative program of is admiinishatively teuminated from the program, he/she shal] be
rectassified by the Depariment 4 surve the balence of the unexpii terst of sentépes, 1f fhre defondant fils t
vonply with the sonditions of suprrvision & defimed by the Department, helsho chall be sumctioned, Saictiond
Tway include repirssification by the Department 1 serve the balance of the unexpired sermy of senfenpe.

“The eourt forther tmposes anadditonal term of Community Custody:of 12 months wpon fatfurs to sumplete or
administrative forhination fom OSA program {f ahy of fhes-affenses is a erime bgeinst 3 person (ROW.
254A.411) ora felany vilition of RCW 69.50/52, The defendant in this evént shall comply with the
ropditiens of Community Custody set forth fn section 4.7 herein,

' Judigment and Seatenes (SDO.SAY 4
Rav, 12118
000087 ‘ . 00040125
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4.4 ¢y RESIDENTIAL TREATMENT-BASED SPECIAL BRUG OFFENDER
SENTENGING ALTERNATIVE (DOSA)for sentences impased after 10-1-05) (avaiisble 3 the midpoint of
tue standard csibgeds 24 monthis or less): The Court finds the defendant eligible porspant ¢ RCW 9.94A.660 aud,

7iving reviowed ah sxamination report and eonvinded thata DOSA septghoe is approprisie, walves 1mpn$m()n of
sentence within he standaed mnge and segtencts the.deferidant ov Counys) i -#¢ {obosvr!

"The defendant shallscwa 24 moiiths in comumunity custedy under the supervigon ofthe DOC, on fhe
pondition fhat the defendant enters and: remains i residential chemical dependepey treatiment certified under
RCW Ch, 70.964or "% tin - _(betyvgon 3 and €) months, The DQC shiall make chemical dependency
Assessment and trestment aervucas avzilablé duting the-trm wf somhvnity mxsto&} within available resouircgs.

Pending TIOC placement iy residontin) chemical d:mde rodien, the defendant iy ozﬁmdto aftend g
LML ciay ropotting croter and follow al] applicablees. The defendant shall repoit to DOC to begm the
PROC day. rupcrhng progran within 24 hoirs pfvelense,

The defendant shall comply with the \reatment and othir conditions proposed i m the txamisation report, as

wiandaied by RCW 9.94A.665{2)5). Frequency and Jengih of treamont and moniforing plan are specified in
the EXAMINATION REI’OR‘I’ ATTACHED AS APPENDIX 1,

& pugress, I-canng ¥ sct i ids conpt, during the ms'ldeutxal reatment, ‘for g/;"{ // S(Q f 3\{90
days fFom sentensing dase). Addtionsd progress bearings may be st ' T

| A troatmens formination henring is 5¢ b t6ls cpurt s mbnéhs bcfnrc the cxpxranon of (e cormmnmity
custody term, for | ’ﬁs:lg. o2k v e Yol {date).

b ¢ s e

Hefore the progress hvaong.and the treannent termination hearing, he trédghent provider and the DOC shall
»abmit ‘writen reports to the court pnd perties regarding the deferdint’s compliapes with tréptment and
monitofing muirgmens, including reeominendations regarding tarmination from tontmen,

Sy e &

MOR-COMPLIANCE, RCW 9.94A.655(4): -A{ the propess hoaring of treatment iemminstion hearing, the

oot nvey miodfy the tonditiohs of sommanjty eustody, authorize: fermination of pommanity custody smxs o
expiration of the commonity crstody fepm,. of inpose & ferm of totaf cofsfinement equal fo one-hlf

wridpuint of the siandard range, along with a tetrn of scwstunity wstody, |

45 ADINTIONAL COMMUMITY CUSTODY CONDITIONS OF DOSA SENTENCE: The cowt further
" impoges tae following non-mandatiry sonditions ofCammmmy Custoddy, (if ehecked):

vt e e

[?q The defendant shilk not use, Hlepn] contrbiled substmces ami shadl submit to urimalysis or other testing to
woattor complimmse.
[X3 The dofendant shall pot use tmy alcohn[ or couu‘ml&d suthstances withouot prescription snd shall undargo
. testing ta movior complinnes. ) ‘
[' 7 Dovote fime to. hpecific employimset or gaining, . . !
[ Bermain within pmcnbcd geogesphical boundaries, spd polify the paurt oy the conmwmy com:ctims
oificer of any change in the offender’s address of omployment. .
[0} Reportas directed 1o a community.corrections Stficer,
{34} Pay all court ardered legal financial Ghligutions.
{ ] Parform ct_vmnmnﬂy sestitution hours on 2 schedule sat by DOC,
{. ] Sty out of designated arens ag follows:

S 1 Cther condjtions 45 set forh tn A-X’]?ENDI\: 3

4.6 ADDITIONALCONFINENMENT; The cqnrt may order the defendant to serve & temm of ozl confinement
wirhin the standard range at any fime during the period of covamnnity enstedy it thedefendant-violaleg the
sunditions.of scm::ﬂoa 51 it The deFendant i failing to muke satisfactory progress in-freatment,

fudgmentand Sommence (SDOSA) - s
| Rev, 1210°

A17



T SRR T T 1)

oy o mees by s enle e

R A RN SOME 1 AR

TR L W R bant AL

£7 CONDITIONS OF COMMUNITY CUSTODY. IMPOBED AUTER, TERMINATION OF DOSA:
. [%] The detendont shal) Got use iBegal controlled substanges and shall submit to urinelysis or other testing to

Monior ccmphanm
£ The defundant shatl nit nee any’ aicchnl o emtralled substances without prescription and'shall ubderge
festing to monimr wplianoe,
[ i Remnain within prescribed geographical beundaries and notify the ot or the commmmy corrections
ofﬁce: ofany change i1 the offender’s address or mploynsent.
X Report s directed to 2 commuuity scorreetions offiéar,
[ Pay, aBl court ordered Jogal fnancial obifgations.
{ 1Sthy owt of désigyatad ar¢as a¢ follows:

[} Other conditionk:

4.8 TRA TESTING, The defonttant siafl have a biclogleat mmpfe wl}eetbd for prrposes of DHA ideuué‘ cation
uxralysiy nnd the defendant shall fadly cooperste in the fening, a¢ ordered in APPENDIY G
[ | HIV.TESTING: Far sex offense, prowtution affense, drug offenss ussaciated with the use of
Lypodenhic neaﬁl&* the defendant shall stbmit t6 HIV testing as.ordered in APPERDIX G,

™~
in

)C;FF-LKMITS ORDER; The defendunt, baving bagn found 0 be o kmown drug tafficker, shall neither
amr:r Y07 remain in the protected against drog trafficking area(s) as descibed jn APPENDIX { during the term

- pfcormmnity stpavigion,, APPENDIX I wached atxd neoirporated by reference iy this Judgment and
Bentencs,

85 J"Vr WO CONTACT! For the maxiomun term of S5 years, defendant'shal) kave no contact with

VEi¢Ta &)cﬁgaff; {Qﬂﬂ&_%ﬂa{w)t NCED.

Erstar, ;V\M ' / ;DJ';?\ N
l {’Un]x?? ¢ aw@f‘}%

Presex\tad Iy

£ M,/ép/

m eptity P n\se..uﬂng,Attdmey. IWbB’A# RiCE 4
. ot Vharen, L Witk

Approved s to forg: |

\

Jaa,,ms'nx ax] Senfénce (S Di08.4.) é
vl 1A%

000089 :  sned01z7
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FITREGERPRINTS

ZIORD HAND
PINEERPRINTE OF:

JUDHE ‘domm:a}\o\n COURT

~—
CERTIFLCRTR . OFFENDER IDENTIFICATION
Z, : ‘ 'S.I.D. RO, WAZOL1BRLTS

COERK OF THIA& COURT, CERTIFY THAT
B AROVE IS A TRUE CORY OF THE
JULGEMENT AND SENCENCE IN THIS
RITIOR ON RECORD IN MY OFFICE.

TATED |

CLERK

DERUTY CLERK

DOB: MAY 2%, 1982

SEX: ™M

RACE; B

00000 - - S0040128
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY |

STATE OF WASHINGTON, b
)
Pleintify, ) Mo, 12-1-00643-8 KNT
) . .
v, ) JUDGMENT AND SENTENCE -
: ) APPENDIXH

SCOTTYE LEON MILLER, - ) COMMUNITY CUSTODY
| k )
Defendant,- )

The Defendant shall comply with the following conditions of oounnumty custody, effective as of the date of
semcncmg wnless otherwise ordered by the c.ourt .

1) Reportto and be available for contact with the assigned community corrections officer s directed;
2) Work at Department of Corrections-approved education, employment, and/or community restitution;
3) Not possess or cofsume confrolled substances except pursnant 10 lawfully issned prescriptions;
4) Pay supervision fees as defermined by the Deparment of Corrections;
5) Receive prior approval for living arrmgements and residence location: and
6} Not own, use, or possess a firearm or ammunition. RCW 9.94A.706)
7) Notify community correoctions officer of any change in address or employment;

- 8) Upon request of the Departmeut cf Corrccttom, noufy the Depariment of court-ordarad trcatmem;
9) Romel fo

[%/The defendant shall not consame arry alcohol.
[ ] Defendant shall have po contact with;

[ 1 Defendant shall remain [ 1 wxﬁnn . [ ]ontside of a specified geographical boundery, to wit: -

{ ] The defendant shall parficipate in the following crime-Telated treatment or counseling services: _

[ 1 The defendant shall comply with the following crime-related prohibitions:
Ly

L1

Other conditions may be imposed by the court or Department during commimity custody.

Community Custody shall begin npon cumplahon of the texm(s) of confinement imposed herein, or at the time of
sentencing if no term of confinement is ordered. The defendant shall remain under the supervision of the-
Department of Corrections and follow esplicitly the mstmctions and conditions established by that agency
Department may rsquiru the defendant to perform affimative acts deemed appropriate to papitor comy
the conditions and may issue warrants and/or detain defendants who violate a condition. :

Date: S/AZ//E\
/o

APPENDIX H - 8/09 | L
000091 N 90041108
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SUPERIDOR COURT OF WASHINGTON FOR KING COUNTY

STATE OF WASHYNGTON,

v

HCOTTYE LEOM MILLER,

Pladmtity,

Defendam,

R R O e ol el e o

Mo, 13-1-00643-8 ENT

JUDGHENT AND SENTENCE,,
NON.FELONY ~ Couni(y ¥
[ ]‘DEFERRWG Eniposition of
ce/Pmbanon
SPENDING Bentence

‘GRE m?mr'w &&sncovm 1

The Prosm:tmg Atomey, the above—named defondant and sotnsel KMSTBN MURRAY bcmg preseat in
Cewrt, the defendant having boen found guilty of the cvimmiels) charged n the Infarmation on 05/G32012 by gmhy

plos und thers betey o reasan why judament should pot be probounted;

ITIS ADIJUDGED that the defendunt Is zuilty of the crme(s} of QQU&T i g,ssl&m:r N THE.

SOURTH DEGREE-DOMESTIC VIOLENCE! RCW 94,36.041

§X] For the crimes cb&rgcd in Counts IL___, dosmestic violente (as defined in RCW 10:99.020) was p!e& and

proved. .

TT 18 ORDERED prarsuant i9'RCW 5.95.200 apd 9.95.210 that:

f }bw imposition of septence 2gainst thedefsndent is lwrebyDEFERRED Tor # peued
At gion the foTlowing teons and donditions;

OR

months frowm this

‘(1Y the defendant g sentericend-to unprlseumtmt 0 the Ring Cownty Juil, Department of Adult Detention, fir

dayy on tach conad (muinem 364 da;a for gross wisdemeanor),.said term(s) fo rum |
{ ] qm semnwely with nach ot'ne:r, and to row g cuncurrantly [ }consecutively with |36

Causa No{s).

- {1 The defendantshall serve.a lemm of cmﬁncmemtof
Department of Adult Detention, [ ] in King County Wgrk/‘%mmuan Relenls stiject to condithons of cohdnet
© ordersd this dage, [ ] in King Counfy Electrogic Honte Detention subject to conditions of ponduct erdered this

dato, with ereditfor [ 1

anse, b sommence po later than

comsocitively with

shall ron consecutive 1o any erher tenn not spécilicdlly referenced i this exder, *
months of probation under the supervision of the Washington State
tander TaTey apdragulitions ofsu zmnom Probation

by D00 B GRY/A..

(@ |v] The defenden shall serve.

Departingsit of Correcions (DOT) snid comn phy witfx the
o T daSerdant s Yo

HowFelony
Revised 52044

bo. (eleasSek

1

000093

] concirently

owottsy L. .o 1}
and the gentencd (lesy any days of
vemfemnesnt inposed bélew} 15 hereby S&JSPFM}ED n;rcm g & ﬁxtmwing tcxms zmd cu ditlonsy

days sorved [Wm/sas detetyined by the King Camty Jall, solely on ftis
, This {grm shall ran | ]concummfy{ 1

. Thistems |

90040142

WO AeSondad & casiods

I\r in the King County Iml,

A21
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shieH mommen ce immediately but'ls tohled dmmg avy period of cquffnement, The dofendant stalt report for
suprervision within 72 hours of this dite o relense date ifin onsusdy If DBCdpchines W supervis, the
defendant shall beon wasupervised probatipn,
{ 1 The dafendant shall b an uhshperviset probataon For shanths, subject to tie Doi)drttons of this
. wemtenog, [} Arsview hesring is set for it smu/pam, fothis
cortrom, '

For Lhcr,l"c'yﬂowmg ctimes (comimitted on or sfter 8/1/2009), probatiod js mandatory Gatt DOC will'unt
supervice convictions sfrer B/1201 1) asseult in the fowth-degree or violation it a darestio violenoo conrt
erder pursuant to RCW {0.89.040, 1098030, 26; 09 300, 26.10.220, 76.26.13%, 26.50.110, 26,52, BH, or
74,3445, I the defbpdant bas 2 prmr sonviction far one o more of the Sollewing (8) 2 viotent uffense,
¥ 2 sex vifense; {c) a odime agatust a'person pa-defined it ROW 9544.411¢ {d) assrult in the fourh
deares; or (8) violation ofa domestic vislepee sourt order.  Ch, 48, Laws of 2011 Special Sessloh; §3,

. Foxthe following crimes, probation may be ordered sndif probation is.ordered, I3OC supetvision is
mangatory: (5) sexonl misconduet with a:minor i the second degrée, sustodial sexnal misconduot in the
second degree, commimisstion with-a tinor for zmmml puipsses, ar fidlars to régiter ptictammt 1. RCW -
9A44,130; (b} x repetitive domestic viokenoe offense where domestic visluet' was pled and proven sfier
B/172011, }f the dofondant bas & prior conviction for sither 2 folony domestic viplense vifense or g,
repietitive domestic violence pffense, whete domestio woleote was pled sndproven after 8/1/201t.

&4 40, Laws of 2011 Speam} Seiwon, §2(1). .

ROC will not supervise any olher nanﬁuny pmbaﬁom Ch 40, T.aws of 201 1 Gpecial Smsmn, §205%

s

) B::f"ndant shall pay to the clerk of tis Coar;,
+ §{ ] Restitation is not ordered;
[ 1 Orderof Réstiturion is sitaplied;
[ | Resitition ro be determinad at o resthatian ’\earmg oE@aey 0 & i
[ 1Daetobeset
[ 1The defyndant waives presence at future restifuion hearing(s);
M 5 , Comet Gosts;

) § . Victim assessment, $500 for-gross mzsdf:meancrs and $250, far suisdemeanors (mandatory);
fy £ ] $I00 DR& colloation fro (REW 43.43.754 1 Yemandatory for orimes Hsted in parageaph 12);
ey & s Resouproent for atiorney’s fees to King Connty Fublic Defense Programs;

TS , Pine; § of this £iu¢ ke suspended. upon Wie tems and conditions hievein;

L) TOTAL Annsial abligation_SE¢ ‘!:&./ o~y o = § ' h
The payments. shall b made o the King Cotty. Supiflor Gt Clerk ascording to the tales of the Clerk and fhe
fottowig terss: | ] Not Jess tham § _permont [ | Qnn sthedhle astablished by DOC If i fias active
suporvision of the defendant, or by the county clerk. Pursuant tp RCW 9. 9447602, if the defondant s more .
‘than 30 days past duc in payments, @ notics of pavroft deduction may be :ssnodwrchour fuirther notice to the
offender, Puisdant W REW 9.94A.76007Xb), the Gslenddnt shal] report 25 ditected by DIA and provide
firancial information as requested,

©i43 § VThe defendant shelt complets  * commmity-servics hours [ ]atsrepsof aot Iess than
hotrs per mpnth [ Jio be aompkzwd by (i’)ate} . EDOCunpervision is not:
. ordered, this will be monitored by { 1 the Helping Hands ngmn { | this nauxt
[ 1A raview beariog ts setoR S et _a/ pm. this conrfroom.

¢3) | ] The dofendant shall gomplets days of Community Work Progoum {Work Crews,

06y | §Tne deltondont shal atiend the King County Supervised Commamity Option ( Eaieneed CCAF) subject 0.

MonFsloay , 2
Pevised 9011 .

'064014
000094 0040143

e g e
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corsditions of cotiduet grdered-this dute:
" { TForaperiodof - days. ’ S
[ ¥'whnile in Warl/ Edncation Release.

B

{7y § ] The defohdant shall ot purchase, pmscss, oruss any [ ] aleohel [ 1 oentrofled subsiance (wtrhnut wﬁx{
praseription), The deféndant shali submit o urinalysis and breath testing as vequired by DOC and subrait o ;
search of person, vehicle or home by a Community Cosrections Officer upon reasomsble suspicion of violation; i

(83 [ 1The defendant shall ohisin g substince sbuss evafintitn ;m,d fallow a1} treatmeint rcé(zmméndatitms; : ‘

Y 7 3 The defendant Shall enter inm, malte retispriable pmgzesn ami succwsfuib» camplete nsr.ate tertified
domestie violence treatifionl program;

{10} T4 The defendant shall heve-nd contact seith: TeTer « ﬁt '}’u— cel. /f !?U )Z_g _ [\f[ v,

{353 1 ]'Fhe defendant shalf havens unisupervised-contact vrith minors.

$12) [ ) The defondmnt shall have a biological somple,collected for DMNA identifiction ansfyss and.shall fully

’ cooperate in the testing, s ordeved in Appendxx G {for harasnwent, staliéing, sssanlt in the fourth degree with )
sexuaf motivation, commlmrcmmg with-a minor for nmaral purposes, Tailure to- yegister, rustodinl sexudl o
misconduct n the second depree, patronizing & prosdtute, soxual miscondyct wilh zaminor in the second
degree, violation of & smxunl assenlt protection or&er, or any other offenee requiring registration andarRCW '
RAH4.130),

£ i"n 1 1'The defenidant sha){ register zis*a.scx-offeﬂdcr.
(14) The defendant shall commit 0 eriratng) o!'fsnses .

(LR {w]ﬁditlonal conditions of probiation are: a{..l»t pQ(’_ L‘S/ o B Cﬂ/ft? 2.5

o Count T (lidintial "bosM

€16) Additional conditions sre attaihed 1o and incorporated as Appendi

e Moy b D0/
, P 7 ) :

. Jugdge, ¥of ; Coust a: Su;:mo\- Coprt

’ , ' Print Na ;

e D

Fseputy Prossauting Atorney, WEBA# ¥/
oyt HR

Print Nawe: _avidh

Form Approved for Eng

Defendant’s cyrent hﬁdress.

AL ij Lis oA .

Hon-Helony
Revised 92611

_ 20040144
000095

- A23
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STA'ITE OF WASHB\TGTON
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A

SUPERIOR COURT DF WASHI;NGTON F OR XING COUNTY

Plaiitif, ). N 12-.1:00543-'8@1,
o .

ORDER mvomgmsmmm
DOSA .

’ D.cfcndam,: Clerks "An’e‘ron Requi"rgad

- * v
- z Y -
Ko Wt e e A N S N N N N S

'+ |1 The Commimity CotrecHons Officer ('m pmseﬂW&onc)

| GRDER REVOKING RESIDENTIAL DOSA: 1

On Iulx 2}, 2012, the Cotrtt prcszdod ovcr a Roview Hcau,ng Pmsm:t W@ro thc
- following: - ,

"+ [x] The Deferdant @n personlby phone)
+ [x] The Defendant’s.lawyer: Jamie Kvistad

[x] The Deputy Prosecuting Attomcy. ,_‘B\zwce q Bow,g,\(.

{] Other e

The Court consldered.

. [ I'Dept, of Comections report dafed.

[ ] Oral statermetits from the De_fendant Ce

- " [] Argument of Cotinsel | .’
CTlOther .. . ..

F]?‘IDINGS

[ 1 The court contmues tims heanng fa,

. All jssues are reserved,

Danjel Satterberg, Proseonting Aﬁy
Ws5Klig County Cowttaass
§16 Third'Avenuy
Seattie, Waghingion ORI04 -,
., (2D6)256-5000.
FAX (206Y296-0955

000097

90041073,
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2y
13
14

5y
16

17

18

20

'.21 .'.

23

13

194

[ ] The defendant volunteers revocation ofhis/her DOSA sentence .

[X] The coutt finds that the. defcndant has walated fhe reqmremem or'eonditions of the.
DOSA sentence as follows:
{1 Faﬂmg toreportto DOC as ordeted.  ©
.‘ [ ] Failing to report to tredtment as ordered.
' [ ] Pailing to comply with or corplete troatment s ordcred. '
[ ] Failing to submit to uzinalysis or other testing to menitor comphance oL
[ 1 Ustrig alcohol or controfled substance without ptasompuom
[]Faﬂingto appeatr ataheaumgon :
[;<] Other ?E'('EM—AO-J\— wits. égqn., gL :mmmas

[1The court ﬁndsthat the fQﬂowmg allegatwns have not been provei:
- ‘

[l

[T

COMMITMENT ORDER,
'I‘he DOSA se.ntenca is hereby revoked, ‘ i '
[] Purstiant to RCW 9.94A:664 (4)(c), the court | imposesa tem:x of total conﬁncment equal to

ongshalf the midpoint pf the stendard range followed by: a term of communﬁy custody under
. RCW 9.94A.701. - ; .

Coumt ~1.standardmge N - A monﬂxs
Count 2 standard range to months
Cotmt 3 standerd range___to months

The dﬁfendant shall serve monihs of i5tal confinement on connt 1, __- __ months of -

_fotal confinement on cownt 2, and ____moiths of fotal confinement on gount 3,
' Confinement.on counts and are to be served GOIIGLIII‘CIIﬂY unless otherwise
specified. ' o : '
" The dt:fendan’c shall serve'a tcxm of commumty custody of

12 moriths (for “cnmes against person" (RCW 9,94A.411)) undet RCW .

9.94A.7013)(®)
._ 12 months (fof violations of RCW chapter 69.50 ot chapfer 69. 52) undcr RCW
E) 94A.701(3)(c) ‘
Daniel Sntterbarg, Pr Al
S . WhS ity ot
: - . : 516 Thind Avenas .
ORDER REVOKING RESIDENTIAL DOSA- 2 - Sonttie, Washington 98104
i S . (206) 296-9000
' © . FAX (206) 296-0955

-000098

90041074
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14

16
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21'
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[X] Pursiint to RCW 9.94A.560(7)(0)','ﬂ18 court orders the Qefendmﬁ to serve & ferm of total
.confinement within the standard range of the defendant's current offense,

Count 1 standarsi range 12 monthsbnda day . fo 16 _months -

Ve e — e ke

) . . 2 Mo ths ;Lr.m e, PAY
'I'hﬁdcfcndant shall Serve A, montbs of total conﬁm;ment on count L.

L }The defcndant shallservé a tegm of commumty custody of'

-. 12 months (for "cnmes agamst pcrson"(RCW 9 94A.411)) Imder RCW
. 9.94A.701(3Y(a)

12 months (for violdtions. of RCW chaptcx 69 50 or ohap’rsr 69.52) nnder RCW
9 9.944A; 701(3)(c) .
m There4s ho oommmnlty custody foliowmg the tatm of: tota.l c,onﬁm:mcnt‘

OTBER

_The. dafsndzmt {s to receive credn for this bookmg and Ay izmg: urevxouslv served i custodv ,

under this/these cause number( S)_.__ determmed by the Depa:tman.t of Cermouons RCW
aredi;

DONB IN OPEN COURT thxs 37 day of M : _ 2012,

Afgfm
/}r& ‘S(

Pxos}adx)migmomey, WSBA #4|-+(Q5

Deﬁfxd\int V

W554 Iing Caunty Cowrthonse
S16 ‘Third Avenus *

(208) 296-5000

| ORDER REVOKING RESIDENTIAL DOSA- 3 Sonto, Washiugton 98104

FAX (205) 296155

i

* 000089

, Daniel Satturberg, Prosecufing Atty,

90041075
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Usp  FILED
, maooummsmnmﬁ

MAY LB 201 , :
| SPERORCOw. UK - %
5YSTEP5{ANE?¥AL'0N - T
| |
Suparior Court of Washi ' : ' ‘
fal:-moc;otml;y':f King e / ?\ l 5’1‘3-3 /@Vr o '
. ] Fre-Trial & Post Conviction ' S
Wﬁ— —r B/!Eaplapemm Qrder {pasagraph 10) ' o

: 7 Domestic Violancs No-Contact Order . . - =,
we . oo /“(n /c_f‘ mastic Violance antact Qrder ;

nefendmt’(ﬁrgst, Middie,  Last Name) ‘““”maﬁ-mm"&mpﬁfgc) o . |

No-Coniact Order » . i
_ 1. Protgcted Person's Identifiers: ‘ . Defengant’s identitiers: !
‘; o P 2 -h-, Qj }' # aminor, tss infiale | Diate ot Birth )

Aeiere Fatcells netead of rame,and . [E = G- 5 7. ‘

Nﬁﬂe {First, Mlddia, Last) . complets & Law T 5 ~ !

q- Enforcement informetion a8 L

DOB ‘hGendar Racs _ Shaet (LEIS). M T i

2, Defendant: . T . J

A, shall not cause, aflempt, or threatsn fa cause bor.tﬂy infury to, assanlt, saxually assault, haxass, '
stalk, or keep under survefliance the protacted person, — i

B. shall rrot cortact the protectsct persan, directly, Indiectly, In person or fhiough atfiers, by phore, . l
mall, or slectronk means, sxcept for malling or senllcecf pracess of court dooumentsﬂ-nmugh a8 : . :
third party, or contact by the defendait’s lawyere.

C. shadl not krowingly anter, remaln; of some withi g%‘i’ 00 teet 9 diﬁance»entared} affhe - \
. protaoted pe n’sresr nus, whoolwmkpla utha - ’

. ¥ r’
3. Fl!‘eanznss and Wegmn, Defendant;

[1 shall not obiain or possess & fireanm, other dangerous Weapon or aonoe
Tral, RCW 8,41.800, Ses firidings ki pars 7, below.} - o)
1 shalf et abtain, own, possess o control & firaam. (Past Corwistion or Pre-Tnal, ACW 2.41.040.Y
a shall Immexdiately surrender all firsstms and offrer dangarous weapans within the defendani's &
© possesstonar controf and any concealed pistol Hcenae 1o the following law enforcement agenoy:
. (Pra-Trial Order, ROW 9.41,800))

T4, JThis no-mntaut order uxplres o W Five years from today i no date Is ertfered.

ng: VIOLATION OF THIS QRDER IS A chMlNAL OFFENSE UNDER CHAPTER 26,50 RCW
AND WILL SURJECT A VIOLATOR TO ARREST; ANY ASSAULT, DRIVE-BY BHOOTING, OR
RECKLESS ENDANGERMENT THAT IS A VIQLATION OF THIS ORDER IS A FELONY. You can bs
arrested even If the person protected by this order invitey or allows you to viclate the onder's

prefibitions. You have the sole responsibliity to aveld viclating the order’s pravisions, Only ihe
eour! can changs the arder. (Additional watnings mpM of this miar.)

Domestia Viofasoe No-Contact Order (NOCON) (ORNG) - Pgs 1 af2
WPFE NC G2.07100 (1/2011) - RGW 10,98,043; ,045.050

90041130
000101
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Dated: ,%!_L%L&Q/Q‘ T open ot with the defendaﬂtfﬁ"

Daputy Prosacuting Atomay, wsam.’ﬂ_g{

Y} b g S N T et

P

) Findings of Fact

5. Besed upon the record both wiltten arid orsl, the court finds that the defendant has bsen charged with,
- arrested for, or convinted of a domestic viclenos offense, and the: courf jsstes this Domestio Vol enue
No-Contact Order under chapter 10,89 RCW to prevent possible recurence of vblence.

ust further finds that the defendert's relationship to = petson protested by 1His order fs an
g’%ea ntimede painer (fomet/ounsent spouse; parent of sommor child; formet/ourrent ﬂaﬁng; or
. former/ourrent cohabliants) or O Other family membar as dafined by Oh. 10,06 ACW:

T [ (Pretriel Order) For-crimes not dafiried as 2 sericus offenge, the court makes the following
mandatory findings pucetiant to ROW 6.41,800; 3. The defandant used, displayed, or threatanad to
use & firearm or othar dangemus weapon in & fedony, [J The defendant Is Insligible o possessa
firmarm dum foa prior corviclion pursuant to RGW 8,41.040; or [0 Possession of g firvamm o athar

dangamus waapon by the defendant presents a satious and inringnt threat fo publis healut or safely,
or i the hiealth.or safety of any individusd, .

Additional Warminge to Dafandant This order dosas hot modiy or tetminate any order entered i dny
othar ¢ase, The defendant is sfill tagnired to comply with ofhar Stders,,

Williut violation of this order is punishabls under ROW 26.50L140. Stals and federsl ﬁirearm restrictions
apply. 18 U.S.C.§ 022(g)(8)() ROW 8.41.040.

Pursuant 1 18 U0, § 2265, & court In 8ny of the 50 states, the District of Cojumbla, Pusrto Riog, any
United States teritery, and any tribat jand within the Unffed States ahall acoord full talth and credir to
the order.

Addlﬁuna! Drders

a, T Givil stendby: The sppropriate law enforcement agency shall, &t & reasonable fime and for g
' reasonable dtration, xssist the dafandam in obtaining parsanal belongings locatad at

8. .The clark of the sourt ahall forjwa.rd & copy of thili ordar on or bafors fhe nextjudicial day

M“ g_yo 5 OJ Courty Shetiff's Office [2“Pollce Depatiment -
whare the case Is filag, which Shall entsr It In & computar-based crimingl intelligence system avaiiahle -
In this state usad by law enforcement te list gutstanding warranta,

10.3 This ordsr raplaces all pior no-contact erders piotecting the same person lssued un
numbes,

Presamed by:

lama uertrﬂad of registered interprefer.of fotnd by the court to be quajified fo interpret in the
language, which the defendart understands. { transiated this order for the

defandant from Englist into that Ianguags.
. Signad at {city) - . {state) on (data) - )
Interprater: print name; i

Domestic Vivlences No-Conlact Order (NDCON) {ORNC] - Page 2uf2
WPFNC 02.0100 (12011) - RCW 10.89.040, 045,650
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
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ESTATE OF TRICIA PATRICELLI, as
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DWYER, J. — Cathy Harper, personal representative of the estate of Tricia
Patricelli, appeals from the trial court’s order granting sumrﬁaryjudgment to the
Department of Corrections (DOC) and dismissing her lawsuit. On appeal, Harper '

contends that the trial court erred because genuine issues of material fact exist
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as to whether DOC breached its take charge duty owed toward Patricelli in its
supervision of Scottye Miller.

We conclude that genuine issues of material fact remain for trial as to
whether DOC exercised less than slight care in its supervision of Miller.
Accordingly, we reverse.

|

DOC was assigned to supervise Miller during his term of community
placement to begin on October 15, 2012. Prior to this term of community
placement, Miller had a Iengthy. criminal record, mﬁch of it involving crimes of
domestic violence against Patricelli, Harper's daughter. Specifically, Miller had
been convicted of 4 domestic violence felonies, 2 of which were against Patricelii,
and 18 domestic violence misdemeanors, 4 of which were against Patricelli.

In addition, multiple no-contact orders had been issued against Miller,
barring him from interacting with Patricelli. In the past, Miller had repeatedly
violated these no-contact orders and lied to his community corrections officers
when asked whether he was residing with Patricelli.

Upon his release from incarceration on October 15, Miller was placed
under the supervision of DOC community corrections officer Rhonda Freeland.
Af the time of his release, Miller was to be supervised by DOC as a misdemeano}

domestic violence offender.? A no-contact order in place at the time of Miller's

1 Miller's misdemeanant supervision was in part due to a prior conviction for violation of a
no-contact order prohibiting him from contacting Patricelli.

-2-
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release effectively prohibited him from having physical contact with Patricelli but
permitted him to have telephone contact with her.?

On October 16, Milier reported to Freeland at her Auburn office. While
there, Miller was subjected to a urinalysis test to monitor his drug and alcohol
use. The test re§ults were negative, indicating that Miller had not used drugs or
alcohol since his release from incarceration the day before.

Pursuant to DOC policy, Freeland asked Miller where he would be
residing. Miller indicated that he was homeless but that he would be staying with
his mother, Leola Benson, as well as with nearby relatives. Freeland required
that Miller repoﬁ to her office weekly and complete a housing report log, a form
document listing where he resided each night to be verified by the signature of
the person with whom he had resided. Because Miller was subject to community
placement pursuant to a misdemeanor conviction—rather than a felony
conviction—DOC's policy did not require that Miller establish an approved
address upon his release from incarceration. |

Over the next two days, Freeland made several telephone calls. First, she
contacted Miller's previous mental health counselor, who told her that Miller
would be requifed to sign up for mental health services and to schedule an intake
appointment.® Freeland then contacted Dave Albers, a King County probation
officer who had supervised Miller in 2010 and 2011, to inform him of the

community custody conditions that were imposed on Miller and of her

2 The no-contact order permitted Miller to have personal contact with Patricelli in the
event that he was incarcerated or in residential chemical dependency treatment.

3 Freeland received verification the next day that Miller had scheduled an intake
appointment to begin receiving mental health services.

-3-
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assignment as supervisor of Miller's community plac_ement. Freeland telephoned
Patricelli and left a message for her, requesting a return call. Freeland did not
again attempt to contact Patricelli.

Freeland also contacted Angela Coker, who was currently assigned to
Patricelli as a DOC community victim liaison due to Miller’s prior crimes of
domestic violence against Patricelli. In the time leading up to Freéland’s
supervision of Miller, Coker had successfully contacted Patricelli using é different
telephone number than the number dialed by Freeland. Coker told Freeland that
she had spoken with Patric;elli and tﬁat Patricelli said that she had changed
residences, believed that Miller did not know where she would be living, and was
aware that she could contact DOC or the police if she saw Miller.

On October 23, seven days after his initial visit, Miller again reported to
Freeland's office. He was subjected to another urinalysis test, the result of which
was negative for drué or alcohol use. He gave Freeland a completed housing
report log with Benson'’s signature placed thereon, suggesting that he had been
residing with Benson for the past week. Miller also brought Freeland verification
of food assistance benefits and acknowledged that he had a psychological |
examination scheduled for October 24. Freeland directed Miller o report to her
again on October 30.

On October 29, Benson contacted Freeland and indicated that she would
bé willing to let Miller live with her at her residence going forward. Freeland did
not inquire of Benson as to whether Miller had been staying at her residence for

the past two weeks. Freeland thereafter sent an e-mail to Coker inquiring into
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whether the area surrounding Benson’s address was associated with ahy of
Miller's past domestic violence victims. Coker responded that there were no
known security concerns regarding Benson’s address.

On October 30, Harper visited Patricelli's apartment. Inside the
apartment, she found Patricelli near death, the victim of multible stab wounds.
Patricelli died shortly thereafter. Miller was later convicted of Patricelli's murder.

Harper sued DOC alleging gross negligence and negligent infliction of
emotional distress. DOC moved for summary judgment as to both claims. The
trial court granted summary judgment of dismissal.

| I

Harper contends that the trial court erred by granting summary judgment
as to her gross negligence claim. The trial court erred, Harper asserts, because
genuine questions of material fact remain for trial as to yvhether DOC breached
its take charge duty in its supervision of Miller upon his release from
incarceration. We agree. |

A

Summary judgment is proper where there are no genuine issues of

material fact and the moving party is entitled to judgment as a matter of law.

Hertog v. City of Seattle, 138 Wn.2d 265, 275, 979 P.2d 400 (1999). We engage

in the same inquiry as the trial court and consider the facts and reasonable
inferences therefrom in the light most favorable to the nonmoving party. Hertog,

138 Wn.2d at 275.
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B
DOC’s community corrections officers have a “take charge” duty over the

offenders they supervise. Taggart v. State, 118 Wn.2d 195, 219, 822 P.2d 243

(1992). Our Supreme Court announced the existence of this duty with reference
to the special relationship provision in fhe Restatement (Second) of Torts, § 319
(1965), which reads: “One who takes charge of a third person whom he knows
or should know to be likely to cause bodily harm to others if not controlled is
under a duty to exercise reasonable care .to control the third person to prevent
him from doing such harm.”” Taggart, 118 Wn.2d at 219.

Applying this duty to parole officers, our Supreme Court in Taggart held
that, “parole officers have a duty to protect others from reasonably foreseeable
dangers engendered by parolees’ dangerous propensities.” 118 Wn.2d at 224.
“When a parolee’s criminal history and progress during parole show that the
parolee is likely to cause bodily harm to others if not controlled,” the court
continued, “the parole oﬁicer is under a duty to exercise reasonable care to
control the parolee and to prevent him or her from doing such harm.” Taggart,
118 Wn.2d at 220. Thus, DOC's duty when supervising offenders is the “take
charge” duty set forth in Taggart.

Statutory provisions and an offender's sentencing conditions are not the

origin of the duty. Mock v. Dep't of Corr., Wn. App ___, 403 P.3d 102, 108

(2017). Rather, the conditions of the sentence and the statutory authdrity
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granted to DOC inform the contours of the special relationship duty dis’cussed in

Taggart. Mock, 403 P.3d at 108.4

“Once the relationship is created, it is the relationship itself
which ultimately imposes the duty upon the government.” Joyce v.
Dep't of Corr., 155 Wn.2d 3086, 318-19, 119 P.3d 825 (2005). The
section 319 duty—also referred to as the “take charge” duty—is
imposed only when there is a “ ‘definite, established and continuing
relationship between the defendant and the third party.’ ” Taggart,
118 Wn.2d at 219 (quoting Honcoop v. State, 111 Wn.2d 182, 193,
759 P.2d 1188 (1988)). It has been imposed on community
corrections officers as well as parole officers and probation officers.
Joyce, 155 Wn.2d at 320; Taggart, 118 Wn.2d at 224, Bishop [v.
Miche], 137 Wn.2d [518,] 528-29, 531[, 973 P.2d 465 (1999)].

Whether the department owed plaintiffs a section 319 duty
actionable in the circumstances of this case depends on the terms
defining [the community corrections officer’s] relationship with [the
offender]. See Bishop, 137 Wn.2d at 528 (“The relevant inquiry is
the relationship of the officer with the parolee.”) Statutes and
conditions of sentence are relevant to this inquiry. Taggart, 118
Whn.2d at 219; Bishop, 137 Wn.2d at 528-29, 531; Joyce, 1565
Whn.2d at 317, 319-20. The tort of negligent supervision is not
unlimited. If the department “is not authorized to intervene, it
cannot have a duty to do so.” Couch v. Dep't of Corr., 113 Wn.
App. 556, 569, 54 P.3d 197 (2002), review denied, 149 Wn.2d
1012, 69 P.3d 874 (2003); Joyce, 155 Wn.2d at 320 n.3.

Mock, 403 P.3d at 108.

4 A claim that DOC made during oral argument with regard to instructing the jury on its
take charge duty bears mentioning. Specifically, DOC claimed that it is unnecessary to instruct
the jury as to the take charge duty so long as the jury is instructed as to the gross negligence
standard. :

This is incorrect. We have never held that instructing the jury as to a party's duty ina
special relationship case is unnecessary. Indeed, we have expressly rejected that proposition,
reversing trial court decisions when the jury was not instructed as to the applicable common law
special relationship duty. See, e.g., Hendrickson v. Moses Lake Sch. Dist., 199 Wn. App. 244,
247-49, 398 P.3d 1199 (2017); Quynn v. Bellevue Sch. Dist, 195 Wn. App. 627, 641, 383 P.3d
1053 (2016); Hopkins v. Seattle Pub. Sch. Dist. No. 1, 195 Wn. App. 96, 103, 107-08, 380 P.3d
584, review denied, 186 Wn.2d 1029 (2016). .

-7 -
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C

Harper contends that genuine issues of material fact remain for trial as to
whether DOC breached its take charge duty toward Patricelli while sdpervising
Miller.

The statutory provision guiding whether DOC and its community
corrections officers breached their take charge duty while rendering community
placement activities is set forth in RCW 72.09.320. The statute provides:

Community placement—Liability. The state of Washington, the

department and its employees, community corrections officers, their

staff, and volunteers who assist community corrections officers in

the community placement program are not liable for civil damages

resulting from any act or omission in the rendering of community

placement activities unless the act or omission constitutes gross
negligence.
RCW 72.09.320 (emphasis added).

Thus, DOC and its correctional officers breach their take charge duty
when they are grossly negligent in rendering community placement activities. A
weathered but still vital Supreme Court opinion explicates upon the quantum of
care that constitutes gross negligence.

1

More than half a century ago, our Supreme Court decided Nist v. Tudor,
67 Wn.2d 322, 407 P.2d 798 (1965), a vehicular collision case that impelled the
court to undertake a “study of gross negligence.” Nist, 67 Wn.2d at 323. The
court's opinion, authored by Justice Hale, acknowledged at the outset that

[a] review of the commentaries, scholarly treaties and case
law on gross negligence shows the term to have universally

escaped definition, and despite the most assiduous efforts to give it
precision it retains its amorphous quality. Every qualifying word

-8-
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added to sharpen the phrase seems to obscure in about the same
degree as it clarifies it and inevitably invites further definition. Or,
standing alone in its self-contained significance, great negligence,
the idea remains extremely difficult for the trial courts to apply in
specific situations. The problem ever remains: Was there sufficient
proof of great negligence to submit the issue to the jury?

Nist, 67 Wn.2d at 325 (footnote omitted). The court then reviewed its decades-
old decisions, noting that, “[a]ithough retaining slight care as a standard, this
court has in recent years, where there is su_bstantial evidence of acts or
omissions seriously negligent in character, inclined toward leaving the question
of gross negligence to the jury.” Nist, 67 Wn.2d at 326.

Thereafter, the court set out to clarify the gross negligence standard:

We have many times said that failure to exercise slight care
is gross negligence within the meaning of the motor vehicle
statutes. Since this statement seems as appropriate in describing
the concept as the other definitions offered, we should amplify the
definition so that it may be more readily applied by the trial courts in
given situations. '

Gross negligence may be more readily understood if
anchored to or guided by other more understandable concepts, and
ought to be directly related to the hazards of the occasion in which
it is invoked. Palsgraf v. Long Island R. Co., 248 N.Y. 339, 162
N.E. 99, 59 A.L.R. 1253 (1928). A gentle push of one window
washer by another may be merely a playful gesture and of only the
slightest negligence when both are standing in a basement window
well, but put the same two men on the window ledge of a
skyscraper, 30 stories above the ground, and the same playful
gesture becomes an act of the grossest negligence, if not one of
wanton depravity.

The term gross negligence, then, to have practical validity in
the trial of a cause, should be related to and connected with the
law's polestar on the subject, ordinary negligence. . . . Gross
negligence, being a form of negligence on a larger scale, must also,
like ordinary negligence, derive from foreseeability of the hazards
out of which the injury arises.

It means, therefore, gross or great negligence, that is,
negligence substantially and appreciably greater than ordinary
negligence. Its correlative, failure to exercise slight care, means
not the total absence of care but care substantially or appreciably

-9-
A37



No. 76008-4-1/10

less than the quantum of care inhering in ordinary negligence. In
determining the degree of negligence, the law must necessarily
look to the hazards of the situation confronting the actor.

Nist, 67 Wn.2d at 330-31.

As one pertinent application of the gross negligence standard, the Nist
court discussed its decision in Emery v. Milk, 62 Wn.2d 617, 384 P.2d 133
(1963), in which the court observed that although

the host driver demonstrated a number of the elements of care by
driving in her proper lane with her lights on, keeping her car under
control, we said that failure to stop at a stop sign and yield the right
of way in driving through an obstructed intersection provided .
evidence of gross negligence, creating an issue of fact for the jury.

67 Wn.2d at 328. The court emphasized that, in Emery, “[t]he elements of care
shown in controlling and operating the car did not cancel the elements of gross
negligence implicit in driving across an obstructed arterial street at 30 miles per
hour without stopping.” Nist, 67 Wn.2d at 328. |

With this framework, the Nist court proceeded to address the merits of the
case before it.

Although Mrs. Tudor, the driver, had slowed her car to a
near stop, had her left-turn blinker signal on to warn following cars
and waited for them to go by, her negligence, if any, should
therefore, be measured in the case not by dangers from following
cars but from the hazards whereof plaintiff received her injuries—
the oncoming truck. Any care or prudence exerted by the
defendant driver here had reference to following cars and little or no
relationship to the hazards generated by the approaching truck, for -
the truck had the right of way, and the duty to yield rested upon the
Tudor car before making its left turn.

Neither slowing down, nor signaling, nor looking toward a
truck coming toward her on a clear, dry day on a straight, level road
reduced the hazards from so imminent and perceptible a danger
unless her actions suited the needs of the occasion. Her acts and
omissions in turning suddenly into so obvious a danger supplied
evidence from which a jury could well infer that she acted in the
exercise of so small a degree of care under the circumstances as to

-10 -
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be substantially and appreciably more negligent than ordinary, and
hence could be held guilty of gross or great negligence.

Nist, 67 Wn.2d at 331-32.
- Given that, the court instructed:

If there is substantial evidence of seriously negligent acts or
omissions on the part of the host driver, then the issue of gross
negligence should be resolved by the jury under proper
instructions.

Because gross negligence is a species of aggravated
negligence, the jury should have an understanding of what the law
means by ordinary negligence so that it may have a basis of
comparison; consequently, the jury should be given the benefit of
the law's classic definition of negligence coupled with the definition
of and the rule concerning proximate cause. . . .

Finally, we believe the jury—having received the classic
definition of ordinary negligence—will better understand the idea of
gross negligence if it is informed that gross negligence means what
the term implies—great negligence, negligence substantially or
appreciably greater than ordinary negligence.

Nist, 67 Wn.2d at 332-33.

In the present case, if the question of whether DOC waé grosslly negligent
in its community placement actions was put to a jury, the law summarized in the
Washington Pattern Jury Instructions regarding ordinary negligence, ordinary
care, and gross negligence would be pertinent. These instructipns read:

WPI 10.01
NEGLIGENCE—ADULT—DEFINITION
Negligence is the failure to exercise ordinary care. Itis the
doing of some act that a reasonably careful person would not do
under the same or similar circumstances or the failure to do some
act that a reasonably careful person would have done under the
same or similar circumstances.

WPI 10.02
" ORDINARY CARE—ADULT—DEFINITION
Ordinary care means the care a reasonably careful person
would exercise under the same or similar circumstances.

-11 -
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WPI 10.07
GROSS NEGLIGENCE—DEFINITION
Gross negligence is the failure to exercise slight care. It is
negligence that is substantially greater than ordinary negligence.

Failure to exercise slight care does not mean the total absence of

care but care substantially less than ordinary care.

6 WASHINGTON PRACTICE: WASHINGTON PATTERN JURY INSTRUCTIONS: CiviL 10.01,
.02,.07, at 124, 126, 132 (6th ed. 2012) (boldface omitted).

In summary, as Justice Hale well-illustrated with his example of the
window washers, the sufficiency of evidence of gross ne’gligence is not merely a
function of the quantity of evidence presented, it is also a fﬁnction of the
significance the jury could give to that evidence in light of the foreseeable
danger. It is in this latter respect that the distinction between ordinary negligence
and gross negligence will often be manifest. But the drawing of such distinction
will almost always require the fact-finding judgment of a jury, as obposed to the
legal analysis of a court.

2

We must next determine whether genuine issues of material fact exist as
to whether DOC breached its take charge duty owed to Patricelli.

Our analysis necessarily focuses on the sentencing condition most
pertinent to Patricelli's safety—the no-contact order. Just as with the driver in
Nist, that DOC may have exercised the appropriate care with regard to other

factors does not, as a matter of law, “cancel,” Nist, 67 Wn.2d at 328, the

evidence of gross negligence regarding the enforcement of the no-contact order..

-12-
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First, Freeland attestéd during her deposition that she possessed a
physical copy of Miller's field file and had access to DOC's electronic offender
management system. This is significant because these records detailed that
Miller had a long history of violating no-contact orders prohibiting him from
contacting Patricelli and of lying to community corrections officers when asked if
he was contacting or residing with Patricelli.

Next, Freeland attested in her deposition that, in determining whether
Miller had truthfully filled out his housing report log, “I can’t assume that he’s
always lying to me, but | can't always assume that he’s telling me the truth.”
Accordingly, viewed in the light most favorable to Harper, Freeland reviewed
Miller's housing report logs in the same manner as she would have with any
other offender, notwithstanding Miller's clear record of violating no-cohtact orders
so that he could reside wit_h Patricelli and lying to DOC officers about whether he
had been residing with her.

Furthermore, the parties do not dispute that Freeland made only one
attempt to contact Patricelli by telephone in the two weeks of her supervision of
Miller—an attempt that was unsuccessful. This is significant b‘ecause available
to Freeland in DOC'’s electronic records system was another telephone number
for Patricelli at which she had been successfully contacted in the weeks leading
up to her murder. However, Freeland did not make any attempt to contact
Patricelli using the alternative telephone number.

Lastly, when Benton called Freeland to indicate that Miller could reside

with her going forward, Freeland did not ask Benton whether Miller had, in

-13-
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actuality, been residing with her during his community placement, as Miller's
housing report logs suggested. If Freeland had the requisite level of familiarity
with Miller’s record of lying about where he had been residing, she would have
been more likely to inquire into whether he had actually been staying with Benton
during his term of community placement. This is significant because it would
have given Freeland a basis on which to inquire into whether Miller had violated
the no-contact order.

Taking all reasonable inferences in favor of Harper, a jury could find that,
notwithstanding the steps that were taken in discharge of the take charge duty,
Nist, 67 Wn.2d at 328, these facts support a conclusion that, with regard to the
no-contact order, DOC exercised less than slight care in its supervision of Miller,
thereby bréaching its applicable duty.

Accordingly, the trial court erred by granting summary judgment of
dismissal.®

|

Harper also contends that she may prevail on her negligent infliction of
emotional distress claim by establishing ordinary negligence, rather than gross
negligence, on the part of DOC in its rendering of community placement

: | activities. Harper is wrong.

Again, RCW 72.09.320 provides:

5 We do not consider DOC's claim that Harper failed to establish proximate cause
because DOC did not present this argument to the trial court in its opening summary judgment
materials. King v. Rice, 146 Wn. App. 662, 668, 191 P.3d 946 (2008) (citing White v. Kent Med.
Ctr.. Inc., P.S., 61 Wn. App. 163, 169, 810 P.2d 4 (1991)).

We further emphasize that our determination is restricted to the circumstances of this
case. No record was made of the abilities or authorization to intervene applicable to probation
officers in limited jurisdiction courts. Cf. Couch, 113 Wn. App. at 569.

-14 -
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Community placement—Liability. The state of Washington, the

department and its employees, community corrections officers, their

staff, and volunteers who assist community corrections officers in

the community placement program are not liable for civil damages

resulting from any act or omission in the rendering of community

placement activities unless the act or omission constitutes gross

negligence.
(Emphasis added.) Accordingly, in a civil action against DOC regarding its
rendering of community placement activities, no liability attaches to DOC for any
act or omission unless the act or omission constitutes gross negligence.

Harper's negligent infliction of emotional distress claim is a civil action
against DOC regarding its rendering of community placement activities. Thus, as
a predicate to establishing her negligent infliction of emotional distress claim
against DOC, Harper must establish that DOC acted with gross negligence,
rather than ordinary negligence. Harper's contrary contention fails.

However, given our resolution of the first issue presented, it follows that

the trial court also erred by dismissing Harper's negligent infliction of emotional

_ %;1/.
ity

distress claim.

Reversed.
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DIVISION ONE

No. 76008-4-1

ORDER DENYING MOTION FOR
RECONSIDERATION AND ORDER
WITHDRAWING OPINION AND
SUBSTITUTING OPINION

The respondent, State of Washington Department of Correctipns, having filed a

motion for reconsideration of the court's opinion filed December 4, 2017, and a majority

of the panel having determined that the motion should be denied, now, therefore itis -

hereby

further

ORDERED that the respondent’s motion for reconsideration is denied; énd itis
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ORDERED that the opinion filed on December 4, 2017 is withdrawn; and it is
further
ORDERED that a substitute opinion shall be filed to correct a factual conclusion,

.and the substituted opinion shall be published in the Washington Appellate Reports.
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CATHY HARPER, individually, as
Personal Representative of the
ESTATE OF TRICIA PATRICELLI, as
Guardian ad Litem for KHALANI
MICHAEL, a minor child, and as
Guardian ad Litem for NIYERRAH
MICHAEL, a minor child,

DIVISION ONE

No. 76008-4-|

) PUBLISHED OPINION
Appellant,
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NOLINIHS YA 40 3LYLS:

V.

STATE OF WASHINGTON,;
WASHINGTON DEPARTMENT OF
CORRECTIONS, a governmental
entity,

Respondents,

RHONDA FREELAND and JOHN DOE
FREELAND, and their marital
community

Defendants.
FILED: January 16, 2018
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DWYER, J. — Cathy Harper, personal representative of the estate of Tricia
Patricelli, appeals from the trial court's order granting summary judgment to the
Department of Corrections (DOC) and dismissing her lawsuit. On appeal, Harper

contends that the trial court erred beéause genuine issues of material fact exist
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No. 76008-4-1/2

as to whether DOC breached its take charge duty owed toward Patricelli in its
supervision of Scottye Miller.

We conclude that genuine issues of material fact remain for trial as to
whether DOC exercised less than sligﬁt care in its supervision of Miller.
Accordingly, we reverse.

I

DOC was assigned to supervise Miller during his term of community
placement to begin on October 15, 2012. Prior to this term of community
placement, Miller had a lengthy criminal record, much of it involving crimes of
domestic violence against Patriceili, Harper's daughter. Specifically, Miller had
been convicted of 4 domestic violence felonies, 2 of which were against Patricelli,
and 18 domestic violence misdemeanors, 4 of which were against Patricelli.

In addition, multiple no-contact orders had been issued against Miller,
barring him from interacting with Patricelli. In the past, Miller had repeatedly
violated these no-contact orders and lied to his community corrections officers
when asked whether he was residing with Patricelli.

Upon his release from incarceration' on October 15, Miller was placed
under the supervision of DOC community corrections officer Rhonda Freeland.
At the time of his release, Miller was to be supervised by DOC as a misdemeanor

domestic violence offender.! A no-contact order in place at the time of Miller's

1 Miller's misdemeanant supervision was in part due to a prior conviction for violation of a
no-contact order prohibiting him from contacting Patricelli.
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release effectively prohibited him from having physical contact with Patricelli but
permitted him to have telephone contact with her.?

On October 16, Miller reported to Freeland at her Auburn office. While
there, Miller was subjected to a urinalysis test to monitor his drug and alcohol
use. The test results were negative, indicating that Miller hgd not used drugs or
alcohol since his release from incarceration the day before.

Pursuant to DOC policy, Freeland asked Miller where he would be
residing. Miller indicated that he was homeless but that he would be staying with
his mother, Leola Benson, as well as with nearby relatives. Freeland required
that Miller report to her office weekly and complete a housing report log, a form
document listing where he resided each night to be verified by the signature of
the person with whom he had resided. Because Miller was subject to community
placement pursuant to a misdemeanor conviction—rather than a felony |
conviction—DOC’s policy did not require that Miller establish an approved
address upon his release from incarceration.

Over the next two days, Freeland made several telephone calls. First, she
contacted Miller's previous mental health counselor, who told her that Miller
would be required to sign up for mental health services and to schedule an intake
appointment.® Freeland then contacted Dave Albers, a King County probation
officer who had supervised Miller in 2010 and 2011, to inform him of the

community custody conditions that were imposed on Miller and of her

2 The no-contact order permitted Miller to have personal contact with Patricelli in the
‘event that he was incarcerated or in residential chemical dependency treatment. :

3 Freeland received verification the next day that Miller had scheduled an intake
appointment to begin receiving mental health services.
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assignment as supervisor of Miller's community placement. Freeland telephoned
Patricelli and left a message for her, requesti'ng a return call. Freeland did not
again attempt to contact Patricelli. |

Freeland also contacted Angela Coker, who was currently assigned to
Patricelli as a DOC community victim liaison due to Miller’s prior crimes of
domestic violence against Patricelli. In the time leading up to Freeland’s
supervision of Miller, Coker had successfully contacted Patricelli using a different
telephone number than the number dialed by Freeland. Coker told Freeland that
she had spoken with Patricelli and that Patricelli said that she had changed
residences, believed that Miller did not know where she would be living, and was
aware that she could contact DOC or the police if she saw Miller.

On October 23, seven days after his initial visit, Miller again reported to
Freeland’s office. He was subjected to another urinalysis test, the result of which
was negative for drug or alcohol use. He gave Freeland a completed housing
report log with Benson’s signature placed thereon, suggesting that he had been
residing with Benson for the past week. Miller also brought Freeland verification
of food assistance benefits and acknowledged that he had a psychological
examination scheduled for October 24. Freeland directed Miller to report to her
again on October 30.

~ On October 29, Benson contacted Freeland and indicated that she would
be willing to let Miller live with her at her residence going forward. Freeland did
not inquire of Benson as to whether Miller had been staying at her residence for

the past two weeks. Freeland thereafter sent an e-mail to Coker inquiring into
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whether the area surrounding Bensoﬁ’s address was associated with any of
Miller's past domestic violence victims. Coker responded that there were no
known security concerns regarding Benson’s address.

On October 30, Harper visited Patricelli's apartment. Inside the

| apartment, she founa Patricelli’'s body, the victim of mulitiple stab wounds.
Harper believed Patricelli to be dead, and she Was later pronounced as such by
medical personnel. Miller was later convicted of Patricelli’s murder.

Harper sued DOC alleging gross negligence and negligent infliction of
emotional distress. DOC moved for summary judgment as to both claims. The
trial court granted summary judgment of dismissal.

.

Harper contends that the trial court erred by granting summary jgdgment
as to her gross negligence claim. The trial court erred, Harper asserts, because
genuine questions of material fact remain for trial as to whether DOC breached
its take charge duty iﬁ its supervision of Miller upon his release from
incarceration. We agree.

A
Summaryjudgmént is proper where there are no genuine issues of

material fact and the moving party is entitled to judgment as a matter of law.

Hertog v. City of Seattle, 138 Wn.2d 265, 275, 979 P.2d 400 (1999).. We engage

in the same inquiry as the trial court and consider the facts and reasonable
inferences therefrom in the light most favorable to the nonmoving party. Hertog,

138 Wn.2d at 275.

A50



No. 76008-4-1/6

B
DOC’s community corrections officers have a “take charge” duty over the

offenders they supervise.' Taggart v. State, 118 Wn.2d 195, 219, 822 P.2d 243

(1992). Our Supreme Court announced the existence of this duty with reference
to the special relationship provision in the Restatement (Second) of Torts, § 319
- (1965), which reads:; “One who takes charge of a third person whom he knows
or should know to be likely to cause bodily harm to others if not controlled is
under a duty to exercise reasonable care to control the third person to prevent
him from doing such harm.” Taggart, 118 Wn.2d at 219.

Applying this duty to parole officers, oUr Supreme Court in Taggart held
that, “parole officers have a duty to protect others from reasonably foreseeable
dangers engendered by parolees’ dangerous propensities.” 118 Wn.2d at 224.
“When a parolee’s criminal history and progress during parole show that the
parolee is likely to cause bodily harm to others if not controlied,” the court
continued, “the parole officer is under a duty to exercise reasonable care to
control the parolee and to prevent him or her from doing such harm.” Taggart,
118 Wn.2d at 220. Thus, DOC’s duty when supervising offenders is the “take
charge” duty set forth in Taggart.

Statutory provisions and an offender’s sentencing conditions are not the

origin of the duty. Mock v. Dep’t of Corr., Wn. App ___, 403 P.3d 102, 108

(2017). Rather, the conditions of the sentence and the statutory authority
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granted to DOC inform the contours of the special relationship duty discussed in

Taggart. Mock, 403 P.3d at 108.*

“Once the relationship is created, it is the relationship itself
which ultimately imposes the duty upon the government.” Joyce v.
Dep't of Corr., 165 Wn.2d 306, 318-19, 119 P.3d 825 (2005). The
section 319 duty—also referred to as the “take charge” duty—is
imposed only when there is a “ ‘definite, established and continuing
relationship between the defendant and the third party.’” Taagart,
118 Wn.2d at 219 (quoting Honcoop v. State, 111 Wn.2d 182, 193,
759 P.2d 1188 (1988)). It has been imposed on community
corrections officers as well as parole officers and probation officers.
Joyce, 155 Wn.2d at 320; Taggart, 118 Wn.2d at 224; Bishop [v.
Michel], 137 Wn.2d [518,] 528-29, 531[, 973 P.2d 465 (1999)]. ~

- Whether the department owed plaintiffs a section 319 duty

" actionable in the circumstances of this case depends on the terms

- defining [the community corrections officer's] relationship with [the
offender]. See Bishop, 137 Wn.2d at 528 (“The relevant inquiry is
the relationship of the officer with the parolee.”) Statutes and
conditions of sentence are relevant to this inquiry. Taggart, 118
Whn.2d at 219; Bishop, 137 Wn.2d at 528-29, 531; Joyce, 155
Wn.2d at 317, 319-20. The tort of negligent supervision is not
unlimited. If the department “is not authorized to intervene, it
cannot have a duty to do so.” Couch v. Dep't of Corr., 113 Wn.
App. 556, 569, 54 P.3d 197 (2002), review denied, 149 Wn.2d
1012, 69 P.3d 874 (2003); Joyce, 155 Wn.2d at 320 n.3.

Mock, 403 P.3d at 108.

4 A claim that DOC made during oral argument with regard to instructing the jury on its
take charge duty bears mentioning. Specifically, DOC claimed that it is unnecessary to instruct
the jury as to the take charge duty so long as the jury is instructed as to the gross negligence
standard.

This is incorrect. We have never held that instructing the jury as to a party's duty in a
spemal relationship case is unnecessary. Indeed, we have expressly rejected that proposition,
reversing trial court decisions when the jury was not instructed as to the applicable common law
special relationship duty. See, e.g., Hendrickson v. Moses Lake Sch. Dist., 199 Wn. App. 244,
247-49, 398 P.3d 1199 (2017) Quynn v. Bellevue Sch. Dist., 195 Wn. App 627,641, 383 P.3d
1053 (2016) Hopkins v. Seattle Pub. Sch. Dist. No. 1, 185 Wn App 96, 103, 107-08, 380 P.3d
584, review denied, 186 Wn.2d 1029 (2016). .

-7-
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C

Harper contends that genuine issues of material fact remain for trial as to
whether DOC breached its take charge duty toward Patricelli while supervising
Miller.

The statutory provision guiding whether DOC and its community
corrections officers breached their take charge duty while rendering community
placement activities is set forth in RCW 72.09.320. The statute provides:‘

Community placement—Liability. The state of Washington, the

department and its employees, community corrections officers, their

staff, and volunteers who assist community corrections officers in

the community placement program are not liable for civil damages

resulting from any act or omission in the rendering of community

placement activities unless the act or omission constitutes gross
negligence.
RCW 72.08.320 (emphasis added).

Thus, DOC and its correctional officers breach their take charge duty
when they are grossly negligent in rendering community placement activities. A
weathered but still vital Supreme Court opinion explicates upon the quantum of
care that constitutes gross negligence.

1

More than half a century ago, our Supreme Court decided Nist v. Tudor,
67 Wn.2d 322, 407 P.2d 798 (1965), a vehicular collision case that impelled the
court to undertake a “study of gross negligence.” Nist, 67 Wn.2d at 323. The
court's opinion, authored by Justice Hale, acknowledged at the outset that

[a] review of the commentaries, scholarly treaties and case

law on gross negligence shows the term to have universally

escaped definition, and despite the most assiduous efforts to give it

precision it retains its amorphous quality. Every qualifying word

-8-
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added to sharpen the phrase seems to obscure in about the same
degree as it clarifies it and inevitably invites further definition. Or,
standing alone in its self-contained significance, great negligence,
the idea remains extremely difficult for the trial courts to apply in
specific situations. The problem ever remains: Was there sufficient
proof of great negligence to submit the issue to the jury?

Nist, 67 Wn.2d at 325 (footnote omitted). The court then reviewed its decades-
old .decisions, noting that, “[a]lthough retaining slight care as a standard, this
court has in recent years, where there is substantial evidence of acts or
omissions seriously negligent in character, inclined toward leaving the question -
of gross negligence to the jury.” Nist, 67 Wn.2d at 326.

Thereafter, the court set out to clarify the gross negligence standard:

We have many times said that failure to exercise slight care
is gross negligence within the meaning of the motor vehicle
statutes. Since this statement seems as appropriate in describing
the concept as the other definitions offered, we should amplify the
definition so that it may be more readily applied by the trial courts in
given situations.

Gross negligence may be more readily understood if
anchored to or guided by other more understandable concepts, and
ought to be directly related to the hazards of the occasion in which
it is invoked. Palsgraf v. Long Island R. Co., 248 N.Y. 339, 162
N.E. 99, 59 A.L.R. 1253 (1928). A gentle push of one window
washer by another may be merely a playful gesture and of only the
slightest negligence when both are standing in a basement window
well, but put the same two men on the window ledge of a
skyscraper, 30 stories above the ground, and the same playful
gesture becomes an act of the grossest negligence, if not one of
wanton depravity.

The term gross negligence, then, to have practical validity in
the trial of a cause, should be related to and connected with the
law's polestar on the subject, ordinary negligence. . .. Gross
negligence, being a form of negligence on a larger scale, must also,
like ordinary negligence, derive from foreseeability of the hazards
out of which the injury arises.

It means, therefore, gross or great negligence, that is,
negligence substantially and appreciably greater than ordinary
negligence. Its correlative, failure to exercise slight care, means
not the total absence of care but care substantially or appreciably

. -9-
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less than the quantum of care inhering in ordinary negligence. In
determining the degree of negligence, the law must necessarily
look to the hazards of the situation confronting the actor.

Nist, 67 Wn.2d at 330-31.

As one pertinent application of the gross negligence standérd, the Nist
court discussed its decision in Emery v. Milk, 62 Wn.2d 617, 384 P.2d 133
(1983), in which the court observed that although

the host driver demonstrated a number of the elements of care by
driving in her proper lane with her lights on, keeping her car under
control, we said that failure to stop at a stop sign and yield the right
of way in driving through an obstructed intersection provided
evidence of gross negligence, creating an issue of fact for the jury.

67 Wn.2d at 328. The court emphasized that, in Emery, “[tlhe elements of care
shown in controlling and operating the car did not cancel the elements of gross
negligence implicit in driving across an obstructed arterial street at 30 miles per
hour without stopping.” Nist, 67 Wn.2d at 328.

With this framework, the Nist court proceeded to address the merits of the
case before it.

Although Mrs. Tudor, the driver, had slowed her carto a
near stop, had her left-turn blinker signal on to warn following cars
and waited for them to go by, her negligence, if any, should
therefore, be measured in the case not by dangers from following
cars but from the hazards whereof plaintiff received her injuries—
the oncoming truck. Any care or prudence exerted by the
defendant driver here had reference to following cars and little or no
relationship to the hazards generated by the approaching truck, for
the truck had the right of way, and the duty to yield rested upon the
Tudor car before making its left turn.

Neither slowing down, nor signaling, nor looking toward a
truck coming toward her on a clear, dry day on a straight, level road
reduced the hazards from so imminent and perceptible a danger
unless her actions suited the needs of the occasion. Her acts and
omissions in turning suddenly into so obvious a danger supplied
evidence from which a jury could well infer that she acted in the
exercise of so small a degree of care under the circumstances as to

-10 -
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be substantially and appreciably more negligent than ordinary, and
hence could be held guilty of gross or great negligence.

Nist, 67 Wn.2d at 331-32,
Given that, the court instructed:

If there is substantial evidence of seriously negligent acts or
omissions on the part of the host driver, then the issue of gross
negligence should be resolved by the jury under proper
instructions.

Because gross negligence is a species of aggravated
negligence, the jury should have an understanding of what the law
means by ordinary negligence so that it may have a basis of
comparison; consequently, the jury should be given the benefit of
the law's classic definition of negligence coupled with the definition
of and the rule concerning proximate cause. . . .

Finally, we believe the jury—having received the classic
definition of ordinary negligence—will better understand the idea of
gross negligence if it is informed that gross negligence means what
the term implies—great negligence, negligence substantially or
appreciably greater than ordinary negligence.

Nist, 67 Wn.2d at 332-33.

In the present case, if the question of whether DOC was grossly negligent
in its community placement actions was put to a jury, the law summarized in the
Washington Pattern Jury Instructions regarding ordinary negligence, ordinary
care, and gross negligence would be pertinent. These instructions read:

WPI 10.01
NEGLIGENCE—ADULT—DEFINITION
Negligence is the failure to exercise ordinary care. Itis the
doing of some act that a reasonably careful person would not do
under the same or similar circumstances or the failure to do some
act that a reasonably careful person would have done under the
same or similar circumstances.

WPI1 10.02
ORDINARY CARE—ADULT—DEFINITION
Ordinary care means the care a reasonably careful person
would exercise under the same or similar circumstances.

-11 -
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WPI 10.07
GROSS NEGLIGENCE—DEFINITION
Gross negligence is the failure to exercise slight care. ltis
negligence that is substantially greater than ordinary negligence.

Failure to exercise slight care does not mean the total absence of

care but care substantially less than ordinary care.

6 WASHINGTON PRACTICE: WASHINGTON PATTERN JURY INSTRUCTIONS: CiviL 10.01,
.02, .07, at 124, 126, 132 (6th ed. 2012) (boldface omitted).

In summary, as Justice Hale well-illustrated with his example of the
window washers, the sufficiency of evidence of gross negligence is not merely a
function of the‘quantity of evidence presented, it is also a function of the
significance the jury could give to that evidence in light of the foreseeable
danger. It is in this latter respect that the distinction between ordinary negligence
and gross negligence will often be manifest. But the drawing of such distinction
will almost always require the fact-finding judgment of a jury, as opposed to the
legal analysis of a court. |

2

We must next determine whether genuine issues of material fact exist as
to whether DOC breached its take charge duty owed to Patricelli.

Our analysis necessarily focuses on the sentencing condition most
pertinent to Patricelli’'s safety—the no-contact order. Just as with the driver in
Nist, that DOC may have exercised the appropriate care with regard to other

factors does not, as a matter of law, “cancel,” Nist, 67 Wn.2d at 328, the

evidénce of gross negligence regarding the enforcement of the no-contact order.

-12-
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First, Freeland attested during her deposition that she possessed a

physical copy of Miller's field file and had access to DOC's electronic offender

| management system. This is significant because these records detailed that
Miller had a long history of violating no-contact orders prohibiting him from
contacting Patricelli and of lying to community corrections officers when asked if
he was contacting or residing with Patricelli.

Next, Freeland attested in her deposition that, in determining whether
Miller had truthfully filled out his housing report log, “l can’t assume that he’s
always lying to rﬁe, but | can't always assume that he’s telling me the truth.”
Accordingly, viewed in the light most favorable to Harper, Freeland reviewed
Miller's housing report logs in the same manner as she would have with any
other offender, notwithstanding Miller's clear record of violating no-contact orders
so that he 6ould reside with Patricelli and lying to DOC officers about whether he
4had been residing with her.

Furthermore, the parties do not dispute that Freeland made only one
attempt to contact Patricelli by telephone in the two weeks of her supervision of
Miller—an attempt that was unsuccessful. This is significant because available
to Freeland in DOC's electronic records system was anofher telephone number
for Patricelli at which she had been successfully contacted in the weeks leading
up to her murder. However, Freeland did not make any aftempt to contact
Pétricelli using the alternative telephone number.

Lastly, when Benton called Freeland to indicate that Miller could reside

with her going forward, Freeland did not ask Benton whether Miller had, in

-13 -
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actuality, been residing with her during his community placement, as Miller's
housing report logs suggested. If Freeland had the requisite level of familiarity
with Miller's record of lying about where he had been residing, she would have
been more likely to inquire into whether he had actually been staying with Benton
during his term of community placement. This is significant because it would
have given Freeland a basis on which to inquire into whether Miller had violated
the no-contact order.

Taking all reasonable inferences in favor of Harper, a jury could find that,
notwithstanding the steps that were taken in discharge of the take charge duty,
Nist, 67 Wn.2d at 328, these facts support a conclusion that, with regard to the
no-contact order, DOC exercised less than slight care in its superVision of Miller,
thereby breaching its applicable duty.

Accordingly, the trial court erred by granting summary judgment of
dismissal.®

i

Harper also contends that she may pfevail on her negligent infliction of
emotional distress claim by establishing o.rdinary negligence, rather than gross
negligence, on the part of DOC in its rendering of community placement
activities. Harper is wrong.

- Again, RCW 72.09.320 provides:

5 We do not consider DOC'’s claim that Harper failed to establish proximate cause
because DOC did not present this argument to the trial court in its opening summary judgment
materials. King v. Rice, 146 Wn. App. 662, 668, 191 P.3d 946 (2008) (citing White v. Kent Med.
Ctr.. Inc.. P.S., 61 Wn. App. 163, 169, 810 P.2d 4 (1991)).

We further emphasize that our determination is restricted to the circumstances of this
case. No record was made of the abilities or authorization to intervene applicable to probation
officers in limited jurisdiction courts. Cf. Couch, 113 Wn. App. at 568,

-14 -
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Community placement—Liability. The state of Washington, the

department and its employees, community corrections officers, their

staff, and volunteers who assist community corrections officers in

the community placement program are not liable for civil damages

resulting from any act or omission in the rendering of community

placement activities unless the act or omission constitutes gross

negligence.
(Emphasis added.) Accordingly, in a civil action against DOC regarding its
rendering of community placement activities, no liability attaches to DOC for any
act or omission unless the act or omission constitutes gross negligence.

Harper's negligent infliction of emotional distress claim is a civil action
against DOC regarding its rendering of community placement activities. Thus, as
a predicate to establishing her negligent infliction of emotional distress claim
against DOC, Harper must establish that DOC acted with gross negligence,
rather than ordinary negligence. Harper’s contrary contention fails.

However, given our resolution of the first issue presented, it follows that
the trial court also erred by dismissing Harper's negligent infliction of emotional

distress claim.

Reversed.

We concur:
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